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UNITED STATES COURT OF APPEALS 
For The District of Columbia : 
Circuit 


No. 13, 877 


WARREN BERNABEI, : 
Appellant : 
v. : 


ARTHUR E. SUMMERFIELD, individually and as Postmaster 

General of the United States, PHILIP YOUNG, GEORGE M. 

MOORE and FREDERICK J. LAWTON, individually and as 
members of the United States Civil Service Commission, 


Appellees | 


APPEAL FROM:..THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order and judgment of the United 
States District Court for the District of Columbia granting summary 
judgment for appellees and denying summary judgment for the 
appellant (J. A. 41). | 


Jurisdiction of this cause below was based on Sections 11-305 
and 11-306 of the District of Columbia Code, under Sections 1331, 
2201 and 2202 of Title 28 of the United States Code, and under Section 
1009 of Title 5 of the United States Code. Jurisdiction was also based 
on the First, Fifth and Sixth Amendments to the United States Con- 
stitution and on Articles I and III thereof. : 


2 


STATEMENT OF THE CASE 


A. Appellant's Discharge. 
Appellant, a veterans' preference "eligible," was employed 


in a "non-sensitive”" position in the Post Office Department for some 
years prior to October 14, 1953. On that date he was suspended from 
duty, purportedly under the authority of the Act of August 26, 1950, 

5 U.S.C. 22-1, 22-3, and Executive Order 10450, 18 F.R. 2489. 

(J. A. 2). On October 20, 1953, appellant received a Statement of 
Charges which alleged that his continued employment was not "clearly 
consistent with the interests of the national security" (J. A. 2), and on 
November 5, 1953, he replied thereto, requesting a "hearing." 

(J. A. 23) 


In the meantime and on December 18, 1953, appellant requested 
the intervention of the First United States Civil Service Region (J. A. 2-3) 
but was advised on December 30, 1953 that the Civil Service Commission 
had no authority or jurisdiction over cases arising under the Act of 
August 26, 1950, and Executive Order 10450. (J. A. 3) On January 18, 
1954, appellant was advised by the Common's Investigations Branch 
that the Regional Commission's ruling was correct. (J.A. 13-14) 


On March 16, 1954, after a hearing before a Post Office Security 
Hearing Board on February 3, 1954, appellant's employment with the 
Post Office Department was terminated, allegedly for the reasons set 
forth in the Statement of Charges dated October 20, 1953. (J. A. 3) 


1 On January 11, 1954, appellant had demanded that the Postmaster General rescind the 
October 14th suspension and restore him to duty. (J.A. 3) 
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B. Proceedings Subsequent to Appellant's Discharge. 

Immediately thereafter, and on March 19, 1954, appellant 
demanded that the Postmaster General restore him to duty, (J. A. 2): 
On May 5, 1954, appellant's demand for reinstatement was demeds 
On May 26, 1954, still undaunted, appellant appealed the Postmaster 
General's action to the President of the United States, (J. A. 4) but on 
June 14, 1954, and again on August 6, 1954, appellant was informed 
that the removal action would stand. (J. A. 4) : 


Appellant then requested the intervention of his Congressman, 
Honorable Edith Nourse Rogers, (J. A. 5) but on December 30, 1954, 
Madam Rogers was informed by the Postmaster General that the ad- 
verse decision previously rendered in appellant's case could not be 
altered. (J. A. 5) | 


On June 11, 1956, the United States Supreme Court handed down 


its decision in Cole v. Young, 351 U.S. 536, and on August 1, 1956, 
the Attorney General of the United States issued a memorandum to the 
various agency and department heads, which reads in part as follows: 


"In the event the employee was dismissed under 
Executive Order 10450 from a position which had not been 
designated as ‘sensitive’ at, or prior to, the time of dis- 
missal, the employee is entitled under the decision in 
Cole v. Young, to be reinstated to his former position 
or a position of like grade and tenure and to have back 
pay allowed him-unless he may be deemed by his long 
delay to have acquiesced in the adverse decision or is 
otherwise guilty of laches. I would suggest that such a 
reinstatement and back pay claim be granted under the 
circumstances unless there was a lapse of more than 18 
months during which the former employee can be shown 
to have acquiesced in all respects in the action taken. 
This period should be calculated from the date of dis- 
missal to (1) the filing of a court action or (2) a claim 
for reinstatement after the decision in Cole v. Young." 
Attorney General's Memorandum, August 1, 1956, p. 3 


(J. A. 34) [Emphasis supplied]. 


2 The May 5, 1954 denial informed appellant that the March 16, 1954 action of the Postmaster 
General was final, that no provision existed for appeal, and that appellant Sete take no further action. 


(J.A. 16) 
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Two days later, on August 3, 1956, appellant wrote the Post- 
master General, demanding that he be reinstated on the basis of the 
Supreme Court's decision in Cole v. Young. (J. A. 5). On August 28, 


1956, the Post Office Department denied reinstatement, asserting that 
3 
appellant had been guilty of laches. (J. A. 6) 


In the meantime and on August 8, 1956, appellant instituted 
proceedings with the First United States Civil Service Region, demanding 
that the Commission now hear his appeal under Section 14 of the Vete- 
rans Preference Act, 5 U.S.C: Sec. 863. (J. A. 6). In his appeal, 
appellant claimed that the prior action refusing jurisdiction in his case 
had precluded him from exercising his appeal rights under said Act. 
On August 31, 1956, after having been informed that his request for 
reinstatement had been referred to the Post Office Department, appel- 
lant filed a petition with the members of the United States Civil Service 
Commission requesting the Commissioners to take jurisdiction of his 
appeal. (J.A. 6) In his petition, appellant contended that a regulation 
of the Commission disclaiming jurisdiction in his and similar cases : 
constituted "circumstances beyond [appellant's] control" within the 


3. The Post Office Department's letter stated: “Mr. Bernabei was separated from his position on 
March 17, 1954, and in the twenty-eight eonths intervening up to your letter of August 3, neglected to 
pursue his claim for reinstatement through appropriate court proceedings. In view of this delay, it is the 
opinion of this Department that he has been guilty of laches in pursuing his case.” (J.A. 21-22) 


4 Inasmuch as appellant has been removed from a non-sensitive job, pursuant to Executive Order 
10450, the procedures by which he was suspended and thereafter removed were violative of the Veterans 
Preference Act. Cole v. Young, 351 U.S. 536, 


5 This regulation, which has never been revoked, is formally embodied in the Commission's 
Rules as follows: “The Commission has no authority to investigage a suspension or termination of 
employment under Public Law 733, 81st Congress, where it is alleged that the agency failed to 
follow the procedures prescribed by law.” 5 C.F.R. Section 9. 106€s)(4). 
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meaning of 5 C.F. R. Section 22.302, and that the Commission 
should now take jurisdiction pursuant to 5 C.F. R. Section 22.302 
and 5C.F.R. Section 05.1. However, on September 17, 1956, the 
Commission refused jurisdiction of appellant's appeal and denied 


the petition without passing on the merits. (J. A. 26-32) 


C. Court Proceedings. | 

On October 24, 1956, appellant filed a complaint in the United 
States District Court for the District of Columbia, praying for a de- 
claratory judgment and other equitable relief (1) to invalidate the 
termination of appellant's employment with the Post Office, (2) to 
invalidate the action of appellee Summerfield in refusing appellant 
reinstatement to his employment, and (3) to invalidate the September 
17, 1956 action of the Civil Service Commission in which it refused 
jurisdiction to hear appellant's appeal under Section 14 of the Veterans ' 
Preference Act. An answer was filed on December 27, 1956. 


After filing of the answer, appellant and appellees cross-moved 
for summary judgment. On March 18, 1957, the Court below denied 
appellant's Motion for Summary Judgment and granted appellee's 
cross-Motion for Summary Judgment on the ground that appellant's 
claim was barred by laches (J. A. 41). : 


Constitutional Provisions, Statutory 
Provisions, and Regulations Involved. 


The Constitutional provisions involved are the First, Fifth 
and Sixth Amendments to the Constitution of the United States. The 
Statute involved is Section 14 of the Veterans Preference Act, 58 Stat. 
390, as amended, 5 U.S.C. Section 863. The Regulations involved are 
5 C.F.R. Section 22.302 and 5 C.F. R. Section 9. 106(b)(4) of the 
Regulations of the Civil Service Commission. Constitutional pro- 
visions, statutes and regulations involved are set forth in the Appendix 
to this Brief. : 
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STATEMENT OF POINTS 
1. Appellant's Claim is Not Barred by Laches. 


2. The September 17, 1956 action of the Civil Service 
Commission violated Section 14 of the Veterans Preference Act 


and the Commission's rules adopted thereunder. 


SUMM ARY OF ARGUMENT 
The major question presented on this appeal is whether 
an employee's suit for reinstatement, instituted two and a half 
years after dismissal, is barred by laches where during the first 
two years and two months, legal action would have been futile; 
appellant's right to reinstatement being dependent upon the ruling 
in Cole v. Young, 351 U.S. 536. Our brief supports the simple 


proposition that an employee dismissed under a statute or regulation 


of general applicability is not guilty of laches where he defers insti- 
tuting Suit during the period in which another employee similarly 
Situated is contesting the validity of the regulation in the Courts. 


The doctrine of laches as applied to reinstatement suits by 
Government employees is based on the existence of prejudice. Cf. 
Gurley v. Wilson, _—*U.S. App. D.C. __—,_- 239 F. 2d 957, 959. 
Here, the employee deferred litigation with respect to the Act of 
August 26, 1950 5 U.S.C. Section 22-1, 22-3 (applicable to the 
entire civil service), pending the outcome of a test case which es- 
tablished appellant's right to reinstatement as well as the rights of 
other employees similarly situated. Until the outcome of the test 
case, litigation by appellant would have been futile. In these circum- 
stances the government can hardly claim it was prejudiced. Even if 
appellant had filed his suit one day subsequent to the filing of the 
complaint in the Cole case, he still would have had to wait more than 
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two years and two months before he could have been reinstated; the 
Government would still have had to pay appellant "back-pay" for two 
years and two months of the period in question. In such case appellant 
can hardly be deemed guilty of laches. : 


Appellant in no way acquiesced in his discharge. Moreover, 


as soon as his right to reinstatement became clear he sought relief 
from the United States Civil Service Commission under Section 14 of 
the Veterans Preference Act. The action of the Civil Service Com- 
mission on September 17, 1956 refusing to exercise its statutory 
discretion to hear appellant's appeal was erroneous and in violation 
of law. Not only did the Commission fail to exercise the obligation 
entrusted to it by Congress;it defaulted in its statutory duty and per- 
mitted its obligation to be exercised on the basis of an erroneous 
application of a Memorandum issued by the Attorney General. The 
action of the Commission on September 17, 1956 denying jurisdiction 
to hear appellant's case violated its statutory obligation to determine 
the validity of appellant's appeal under Section 14 of the Veterans 
Preference Act. Certainly insofar as this suit challenges the September 
17, 1956 action of the Commission, it is in no wise barred by laches. 


ARGUMENT 
I 


APPELLANT'S CLAIM IS NOT 
BARRED BY LACHES 


The defense of laches, the basis upon which appellees argue 

that this action be defeated, is not applicable to this case. The reasons 
underlying our assertion are to be found in the decisions which apply the 
laches doctrine to suits by government employees for reinstatement to 
positions from which they were unlawfully discharged. These decisions 
uniformly hold that "[p]ublic policy requires that a discharged employee 
act promptly and diligently * * * to effectively assert his rights, to the 
end that if his contention be justified the government service may be 
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disturbed as little as possible and that two salaries shall not be paid 
for a single service." United States ex rel Arant v. Lane, 249 U.S. 
367, 372; Grasse v. Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 35, 37. 
In other words, if the discharged employee does not act with dispatch, 
the government service would be prejudiced. In the case at bar, how- 
ever, no such prejudice exists. See e.g., Kaufman v. United States 
(Ct. Cl), 93 F. Supp. 1019; People ex rel Tierney v. Scannell, 27 Misc. 
662, 59 N. Y. Supp. 679. 


This Court will note that Cole v. Young, 351 U.S. 536, which 
gives rise to the instant suit, was the first legal test of the Act of 
August 26, 1950, 5 U.S.C. Section 22-1. Cole, employed as a Food 
and Drug Inspector with the Department of Health, Education and 
Welfare, was discharged from his position on January 20, 1954. Two 
months later, on March 16, 1954, appellant Bernabei was similarly 
discharged. After Cole's unsuccessful appeal to the Civil Service 
Commission on March 3, 1954 (affirmed May 5, 1954), suit was in- 
stituted in the United States District Court for the District of Columbia 
on May 28, 1954. On cross-motions for judgment on the pleadings, 
Cole's motion was denied and the complaint dismissed on October 26, 
1954 (125 F. Supp. 284). This Court affirmed on July 28, 1955 (226 
F. 2d 337). Thus, until the Supreme Court's decision in Mr. Cole's 
case on June 11, 1956, any legal proceedings instituted by appellant 
would have been futile. 


We believe it clear that appellant's claim is not barred by the 


doctrine of laches. For example, in People ex rel Tierney v. Scannell, 
27 Misc. 662, 59 N. Y. Supp. 679, a state court action virtually "on 

all fours" with the case at bar, an employee of the New York City Fire 
Department was fired in contravention of the State Civil Service Act. 
The City’s Corporation Counsel had issued a formal opinion advising 
the City that the State Act was not applicable to city employees. After 
the New York Court of Appeals ruled to the contrary, the discharged 
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employee instituted suit. In holding the plaintiff not guilty of laches, 
the Court said: 


"To have commenced proceedings for reinstatement 
at [the time of discharge], or at any time before the 
Court of Appeals had passed upon the question, would 
have been an idle ceremony, of no advantage to him 
or the city and wauld have served only to increase the 
volume of litigation* * * It is not possible that the 
city's officers can have been misled by his inaction, 
or that they have construed it to imply acquiescence 
in his discharge. No matter how early the relator 
might have commenced this proceeding, it is quite 
certain that he would not have been reinstated be- 
fore the final decision of the court of appeals on 
February 28, 1899 so that the city has lost nothing 
by his delay." Id., 59 N.Y. Supp., at pp. 681-682. 


The rule established by the Tierney case, supra, is the generally 
recognized exception to the laches doctrine as applied to government 
employee reinstatement cases. See, e.g., State ex rel Exnicios v. 
New Orleans, 153 La. 705, 96 So. 539; State of ex rel Prior v. Kansas 
City (Mo.), 261 S.W. 112; State ex rel Bennets v. Duncan, 47 Mont. 
447, 133 P. 109; State ex rel Kauffmanv. Campbell, 59 Ohio App. 461, 
18 N.E. 2d 616; City of San Antonio v. Castillo (Tex. Civ. App.) 293 
S.W. 2d 691. ! 


In other words, where an employee, discharged under a regu- 


lation or statute of general applicability, delays suit pending litigation 
by another employee similarly situated, and the latter establishes the 
right to reinstatement, the former's delay does not constitute laches. 
Thus, in Kaufman v. United States (Ct. Cl.), 93 F. Supp. 1019, an 
employee of the Immigration and Naturalization Service sought rein- 
statement after the legal determination of an action brought by another 
employee discharged under similar circumstances. In spite of a lapse 
of more than three years between the time of dismissal and the bringing 
of suit, the Court said: i 
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"Plaintiff deferred instituting legal action in order 
to await the determination of a suit brought by 
Stanley H. Borak who served in the same office * * 
and how had been discharged under similar cir- 
cumstances * * * In the circumstances, we do 
not think that plaintiff was guilty of laches* * *. 
We do not see how any good purpose could have 
been served from the standpoint of either the 
government or the persons affected by instituting 
three different suits and having the government 
defend all three and the plaintiff put to [the] ex- 
pense.* * *" Id., at pp. 1021-22. 


To the same effect is the recent decision of the Court of Customs 
and Patent Appeals in Cohen v. Hearst Publications, Inc., 42 C.C.P.A, 
, 220 F. 2d 763, where the court said: 

""{Laches ] presupposes failure to assert a right. 

Appellee had no such right until the Act of 1946 

abolished the ‘same descriptive properties’ test. 

Appellee them moved with dispatch to cancel 

"Good Housekeeper. "Id., 220 F. 2d at pp. 

765-6. 
The very same is true in the instant case. Here appellant had no 
right the District Court could recognize until the Supreme Court 
spoke on June 11, 1956. The fact that appellant waited from June 
11, 1956, until August 3, 1956, to demand reinstatement of his "non- 
sensitive" position did not result in any prejudice to the Government. 
See, Kaufman v. United States (Ct. Cl.), 93 F. Supp. 1019, 1023; 
Gurley v. Wilson, _U.S. App. D.C. _, 239 F. 24 957, 959. Es- 
pecially is this true where the Post Office Department repeatedly de- 
ferred consideration on applications for reinstatement until after the 


issuance of the Attorney General's Memorandum on August 1, 1956. 


Moreover, the fact that appellant first pursued his admini- 
strative remedies before the Civil Service Commission rather than 
by instituting suit subsequent to June 11, 1956, does not in any way 
militate against the validity of his claim. In Young v. Higley, 95 U.S. 
App. D.C. 122, 220 F. 2d 487 and Haas v. Overholser, 96 U.S. App. 





! 
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D.C. 22, 223 F. 2d 314, this Court held that a veteran's failure to 
appeal a wrongful discharge to the Commission was a fatal defect to 
his suit, i.e., non-exhaustion of administrative remedies. Indeed, 

it was the action of the Commission in promulgating 5 C. F. R. Section 
9. 106(b)(4) on August 24, 1951, which effectively prevented appellant 
from pursuing his administrative remedies under the Veterans Pre- 
ference Act to the Civil Service Commission in the first place. 


Laches does not occur merely by the passage of time; it is 
essential that there be, in addition, acquiescence in the alleged wrong, 
or lack of diligence in seeking a remedy to the prejudice of the defen- 
dant. Southern Pacific Co. v. Bogert, 250 U.S. 483, 488. Here there 
was no lackof diligence in seeking a remedy, until June 11, 1956, no 
remedy existed. And the conceded facts demonstrate that there was 
no acquiescence in the wrongful discharge; appellant vigorously and 
immediately protested his dismissal, not only to the appointing 
authority, but to the Office of the Chief Executive himself. See, 
Appellant's Exhibit 8, (J. A. 17). In Levy v. United States, 118 Ct. 
Cl. 106, the Court of Claims said: 


"During all the intervening time [5 years and 8 
months | plaintiff's activities toward righting his 
alleged wrong definitely disclose that he did not 
acquiesce in the acts complained of. It cannot 
fairly be said that plaintiff has slept on his 
rights* * *. Plaintiff has protested by every 
means at his command and has been diligent in 
his pursuit of a remedy." Id., atp. 110. 


For these reasons, we think it clear that appellant was not 
guilty of laches. 


6 Op. Cit. supra, ftn. 5. 


7 This rule was adopted in the Attomey General's Memorandum of August 1, 1956, (J.A. 34). 
See also: Note, Review of Civil Service Removals, 52 Col. L. Rev. 787, 793 (1952). 
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II 


THE REFUSAL OF THE CIVIL SERVICE 

COMMISSION TO TAKE JURISDICTION 

OF APPELLANT'S APPEAL WAS IN VIO- 

LATION OF THE VETERANS PREFERENCE 
ACT. 


A. The Commission Failed to Exercise Its Statutory Discretion. 

Section 14 of the Veterans Preference Act, 58 Stat. 390, 5 
U.S.C. Section 863, provides that no preference eligible who has 
completed his probationary period shall be discharged except pur- 
Suant to certain procedural safeguards. In addition, a preference 
eligible is given the right to appeal his discharge to the Civil Service 
Commission, which is required to submit its findings and mandatory 
recommendations to the employing agency concerned. The Act further 
authorizes the Commission to enact regulations to further the purposes 
of the statute. 58 Stat. 391, 5 U.S.C. Section 869. 


Pursuant to said Act, the Commission promulgated Part 22 of 
its Regulations and in Section 22. 302 provided that an appeal must be 
submitted within ten (10)days. Said regulation also provided that the 
time limit might be extended, in the Commission's discretion, upon a 
showing by the employee that he was not notified of the applicable time 
limit and was not otherwise aware of it, or that circumstances beyond 
his control prevented him from filing his appeal within the period 
prescribed. 5C.F.R. Section 22.302. Moreover, Executive Order 
10577, 19 F.R. 7521, by Section 5.1, specifically authorizes the 
Commission to grant variations from the Commission's Regulations 
whenever there shall be practical difficulties and unnecessary hard- 
Ships if the strict letter of the regulations were to be applied. See, 
5C.F.R. Section 05.1. 
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No clearer case for difficulty, hardship, non-notification, as 
well as futility, could be spelled out than the one represented by the 
instant proceeding. Two days after his employment was terminated, 
appellant wrote the Postmaster General seeking an available remedy. 
The response of the Post Office on May 5, 1954, was as follows: 


"Mr. Bernabei was removed by decision of the Post- 
master General following review based on the study 
of all the documents in the security case, including 
the record of the hearing before the board. The 
decision of the Postmaster General is final. There 

is no provision under Executive Order 10450 and the 
Act of August 26, 1950, for any appeal and no further 
action can be taken." (J. A. 16) 


Still, appellant kept trying. See, Appellant's meee 8-12, (J. A. 17- 
21). i 


On August 8, 1956 appellant instituted proceedings with the 
First United States Civil Service Region under Section 14 of the 
Veterans Preference Act and demanded that the Commission now hear 
his appeal on the basis of Cole v. Young. (J. A. 6).: Thereafter, 
appellant was informed that his case had been referred to the Post 
Office Department for consideration in accordance with the provisions 
of the Attorney General's Memorandum of August 1, 1956. (J. A. 6). 
On August 31, 1956, appellant filed a Petition with the Commission in 
Washington, D. C., requesting the Commissioners to take jurisdiction 
of his appeal. (J. A. 6). Said petition was grounded on the assertion 
that the First Civil Service Region's erroneous prior denial of juris- 
diction together with 5 C. F. R. Section 9. 106(b)(4) had prevented 
appellant from exercising the appeal rights erantee him by Congress. 
Cf. Cole v. Young, 351 U.S. 536. 


8 In a Memorandum of Law submitted in support of this petition,appellant’s counsel stated: 

"(T)he obligation to determine the propriety of such appeals has been statutorily delegated to the Com - 
mission. This being so, it is clear that the Memorandum of the Attomey General (supra), at least to the 
extent that it seeks to administratively resolve the question of laches, is of no force and effect and that 
determination must be made independently and unilaterally by te Commission in the discharge of its 
statutory obligation.” (J.A. 28). 
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However, on September 17, 1956, the Commission refused 
jurisdiction of the appeal and denied appellant's petition. (J. A. 22). 
While the notification by the Commission of its decision denying relief 
does not so meats? it is clear that the Commission's action was based, 
not on the merits, but on its belief that the Attorney General's Memoran- 
dum of August 1, 1956, precluded it from taking jurisdiction of the 
appeal of any employee previously terminated from a "non-sensitive” 
position under Executive Order 10450. ° The Commission's ruling was 
made in the erroneous belief that since the Attorney General had es- 
tablished a uniform reinstatement policy for the entire executive branch 
in such cases, the assumption of jurisdiction by the Commission in any 
given case would disrupt the uniform application of the eighteen-month 
rule. See Affidavit of David I. Shapiro, (J. A. 27-32). 


By enacting Section 14 of the Veterans’ Preference Act, Congress 
required the Civil Service Commission to hear the appeals of civil 
servants (veterans) who were discharged by various departments and 
agencies whenever such appeals were filed within a reasonable time. 

58 Stat. 390, 5 U.S.C. Section 863. See, Flanagan v. Young, 
U.S. App. D.C. _, 228 F. 24 466,472. Through regulations having 
the force of law, United States ex rel Acca ji v. Shaughnessy, 347 U.S. 


260, 265, the Commission established a period of ten (10) days from 


the date of notice of adverse decision as "'reasonable."" 5C.F.R. Sec- 
tion 22.302. However, this ten (10) day period could be extended in the 
Commission's discretion if circumstances prevented the employee from 
appealing within the period prescribed. See, 5C.F.R. Section 22. 302; 
°C. F.R. Section 05. 1. 


In the case at bar, appellant contended that the action of the Com- 
mission itself prevented him from filing his appeal within the time 
‘prescribed and that, therefore, his appeal to the First United States 


9 See, Appellant‘s Exhibit 14, (J.A. 22). 
10 Indeed, Section 9.106(bX4) of the Commission's Rules, 5 C.F.R. Section 9. 106(b)(4) is still 


in force. 
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Civil Service Region on August 8, 1956, was "timely." Cf. Hichino 
Uyeno v. Acheson (D.C., Wash.), 96 F. Supp. 510, 520; Rueff v. 
Brownell (D.C. N.J.) 116 F. Supp. 298, 306. But the Commission 


never passed on this assertion; it denied jurisdiction instead. 


The action of the Commission was palpably erroneous, and 
violated the statutory duty entrusted it by Congress . United States ex 
rel Louisville Cement Co. v. IL.C.C., 246 U.S. 638; Cotonificio 
Bustese S.A. v. Morgenthau, 74 U.S. App. D.C. 13, 121 F. 2d 884, 
886. If the Attorney General could not interfere with the discretion of 
a Board created by his own regulations, certainly he could not inter- 
fere with the discretion of the Civil Service Commission in exercising 
its statutory ebligations! See, United States ex rel Accardi v. 
Shaughnessy, 347 U.S. 260, 268. 


The rule of law to be applied in this case was recently stated by 
this Court in Shintaro Miyagi v. Brownell, 97 U.S. App. DiC... _, 22d 
F. 2d 33. In that case, plaintiff sought a declaratory judgment con- 
testing the validity of a deportation order. In reversing the District 
Court's dismissal of the complaint, Chief Judge Edgerton stated: 


"The complaint states a cause of action. Section 19(c) of 
the [amended] 1917 Act* * * authorized the Attorney 
General to suspend deportation of a deportable alien who 
has ‘resided continuously in the United States for several 
years or more. . .'. It fairly appears from the com- 
plaint that the Attorney General did not exercise his dis- 
cretion under this statute, but 'pursuant to'the more 
stringent provisions of the 1952 Act* * * If appellant 
had formally applied for suspension before the 1952 Act 
was enacted, it would clearly have been necessary, 

even after it took effect, for the Attorney General to 
exercise the discretion allowed him by the [amended] 
1917 Act* * *. No formal application for ‘suspension’ 
of deportation was filed until later, but appellant had 
filed a motion for 'reconsideration.'* * * Accordingly, 
the Attorney General should exercise the: discretion, 
allowed him by the [amended] 1917 Act." Ha., 227 F. 2d, 
at p. 35. 


11 Indeed, our reading of the Attomey General's Memorandum discloses that he never intended to 
interfere with the true Agency Head's discretion. 
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With appropriate word changes, the language just quoted is controlling 
on the issue in question. Cf. American Chain & Cable Co. v. F.T.C. 
(4 Cir), 142 F. 24909. Accordingly, the Commission's refusal of 
jurisdiction on September 17, 1956 was in violation of the Veterans’ 
Preference Act, 5 U.S.C. Section 863, and the rules of the Com- 
mission adopted thereunder. 
B. Appellant's Remedies Before the Commission Were Not 
Exhausted Until September 17, 1956. 

In Elchibegoff v. Dulles (D.C.D.C.), 123 F. Supp. 831, affirmed 
95 U.S. App. D.C. 362, 222 F. 2d 53, plaintiff, a State Department 
employee, was dismissed in 1947. Subsequently, he instituted suit 
in the Court of Claims. After numerous proceedings, the action in the 
Court of Claims was dismissed. In 1954, plaintiff requested that the 
Civil Service Commission reopen his case on the grounds of newly dis- 
covered evidence, but in March of that year, the Commission refused 


to do so. Thereafter, Elchibegoff brought an action in the District 


Court for declaratory judgment, which was dismissedon the grounds 
of laches. The Court said: 


"Plaintiff argues his administrative remedies 
were exhausted, not in February 1948 when the 
Board of Appeals and Review upheld the dismissal, 
but in March of 1954 when the Commission refused 
to reopen the case, since not until then did the full 
Board of the Commission have opportunity to act 
upon his appeal. The Board of Appeals and Review, 
however, is the body to which appeals addressed to 
the Commissioners are referred* * *. Further 
appeals are a matter of discretion, not of right* * * 
[and his] administrative remedies were exhausted 
and the door of this Court opened to plaintiff in 
February 1948, when his appeal was denied by 
the Board of Appeals and Review. Having chosen 
to pursue his remedies in the Court of Claims 
and thereafter having sought to reopen his case . 
before the Commission years after an adverse 
decision, he cannot now be heard to complain of 
alleged arbitrary or capricious action by officials 
in discharging him in 1947." Id., 123 F.Supp. at 
p. 832. 
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In the case at bar, however, it is clear that appellant's remedies be- 
fore the Civil Service Commission were not exhausted until September 
17, 1956. On that date, the Commission's decision denying juris- 
diction stated as follows: : 


"Careful consideration has been given to your 

petition for appeal * * *. It is the decision of 

the Commission that the appeal be denied. You 

may consider this notice to exhaust Mr. Bernabei's 

administrative remedies before the Commission." 

Appellant's Exhibit 14. (J. A. 22) [emphasis supplied] 
Clearly, therefore, appellant's administrative remedies before the 
Commission were not exhausted until September 17, | 1956, and insofar 
as appellant's challenge to the Commission's action is concerned, this 


case is in no wise barred by laches. 


CONCLUSION : 

By reason of the foregoing, the decision of the Court below should 
be reversed with direction to that Court to grant summary judgment in 
favor of the appellant, together with such other relief as may be approp- 
riate. : 


Respectfully submitted, 


DAVID I. SHAPIRO 
350 Fifth Avenue 
New York 1, New York 


GERHARD P. VAN ARKEL 
1701 K Street, N. W. 
Washington 6, D. C. 

Attorneys for Appellant 

Dickstein, Shapiro & Friedman | 

350 Fifth Avenue 
New York 1, New York 


Of Counsel 
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APPENDIX 
Constitution 
First Amendment 
Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peacably 


to assemble, and to petition the Government for a redress of grievances. 


Fifth Amendment 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; nor 
Shall any person be subject for the same offense to be twice put in jeo- 
pardy of life or limb; nor shall be compelled in any criminal case to be 
a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for 
public use, without just compensation. 


Sixth Amendment 

In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his favor; 
and to have the Assistance of Counsel for his defense. 


STATUTES ! 
Act of June 27, 1944, c. 287, Section 14, 58 Stat. 387, Section 
14 of the Veterans Preference Act, 5U.S.C., Section 863. 
No permanent or indefinite preference eligible, who has com- 


pleted a probationary or trial period employed in the civil service, or 


in any establishment, agency, bureau, administration, project, or 





1 
| 
1 


A-2 


department, hereinbefore referred to shall be discharged, suspended 


for more than thirty days, furloughed without pay, reduced in rank or 


compensation, or debarred for future appointment except for such 
cause as will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, suspension for more 
than thirty days, furlough without pay, or reduction in rank or com- 
pensation is sought shall have at least thirty days’ advance written 
notice (except where there is reasonable cause to believe the employee 
to be guilty of a crime for which a sentence of imprisonment can be 
imposed), stating any and all reasons, specifically and in detail, for 
any such proposed action; such preference eligible shall be allowed a 
reasonable time for answering the same personally and in writing, and 
for furnishing affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from an adverse decision 
of the administrative officer so acting, such appeal to be made in writ- 
ing within a reasonable length of time after the date of receipt of notice 
of such adverse decision: Provided, That such preference eligible 
Shall have the right to make a personal appearance, or an appearance 
through a designated representative, in accordance with such reasonable 
rules and regulations as may be issued by the Civil Service Com- 
mission; after investigation and consideration of the evidence sub- 
mitted, the Civil Service Commission shall submit its findings and 
recommendations to the proper administrative officer and shall send 
copies of the same to the appellant or to his designated representative, 
and it shall be mandatory for such administrative officer to take such 
corrective action as the Commission finally recommends. 
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REGU LATIONS 
9C.F.R. : 
Section 22.302 Time limit--(a) General. An appeal may be 
submitted at any time after the notice of adverse decision but not later 
than ten (10) days after the adverse action has been effected, except 
as provided in paragraphs (b), (c), and (d) of this section. 
(b) Classification decisions. The time limit on an appeal from 
a reduction resulting from a classification decision of an employing 
agency, when there is a right to appeal the position classification to the 
agency under its established administrative procedures, shall be not 
later than ten (10) days after the final decision by the agency on the 
administrative position classification appeal. | 
x * * * : 
(d) Extension of time limit. The time limit may be extended, 
in the discretion of the Commission, upon a showing by the employee 
that he was not notified of the applicable time limit and was not other- 
wise aware of the limit or that circumstances beyond his control 
prevented him from filing an appeal within the prescribed time limit. 


Section 9. 106(b)(4). The Commission has no authority to in- 
vestigate a suspension or termination of employment under Public Law 
733, 81st Congress, where it is alleged that the agency failed to 


follow the procedure prescribed in the law. 
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JOINT APPENDIX 
[Filed October 24, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WARREN BERNABET 
16 Lyons Street 
Watertown, Massachusetts 


Plaintiff, 
-against- 


ARTHUR E. SUMMERFIELD, Individually 
and as Postmaster General of the United 
States. 

PHILIP YOUNG, GEORGE M. MOORE and 
FREDERICK J. LAWTON, Individually and 
as members of the UNITED STATES CIVIL 
SERVICE COMMISSION, 


Defendants. 


CIVIL ACTION 
NO. 4213 -'56 


he 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Plaintiff, by his attorneys, for his complaint herein, alleges as 
follows: 

FIRST: This is an action for a declaratory judgment and other 
equitable relief, to restore plaintiff to employment in thePost Office 
Department, which arises under the Constitution and laws of the United 
States, and involves a matter in controversy, exceeding the sum or 
value of Three Thousand ($3,000.00) Dollars, exclusive of interests 
and costs. 

SECOND: Jurisdiction of this Court arises under and by virtue 
of Sections 11-305 and 11-306 of the District of Columbia Code, under 
Sections 1331, 2201 and 2202 of Title 28 of the United States Code, and 
under Section 1009 of Title 5 of the United States Code. Jurisdiction 
is also based on the First, Fifth and Sixth Amendments to the United 
States Constitution and on Articles I and III thereof. 





2 

THIRD: Plaintiff is a native-born citizen of the United States 
and a resident of the State of Massachusetts and brings this action in 
his own right. 

FOURTH: Defendant, ARTHUR E. SUMMERFIELD, is an 
individual doing business and, on information and belief, residing in 
the District of Columbia, and is the Postmaster General of the United 
States; said defendant is sued individually and as Postmaster General 
of the United States. Defendants PHILIP YOUNG, GEORGE M. MOORE 
and FREDERICK J. LAWTON are individuals doing business and, on 
information and belief, residing in the District of Columbia, and are 
members of the United States Civil Service Commission; said defendants 
are sued individually and as members of the United States Civil Service 


Commission. 
FIFTH: Prior to the 14 day of October, 1953, Plaintiff held a 
"NON-SENSITIVE" position in the Post Office Department as a Post 


Office Clerk in a Branch Post Office located in Boston, Massachusetts; 
plaintiff's yearly earnings in said position were in excess of $3,000.00. 
SIXTH: On or about the 14th day of October, 1953, plaintiff was 
‘suspended from employment pursuant to Executive Order 10450 (April 29, 
1953, 18 F.R. 2489), on the alleged grounds that his continued 
employment was not clearly consistent with the interests of national 
security. On or about October 20, 1953, plaintiff received a Statement 
of Charges under the Act of August 26, 1950, 64 Stat. 476, and 
Executive Order 10450, which extended said Act to the postal 
establishment, and which was referred to as authority for the 
promulgation of such charges and the prior act of suspension. 
(Annexed hereto and made a part hereof as Plaintiff's Exhibit 1 is a 
 photostatic copy of a Statement of Charges, dated October 20, 1953.) 
SEVENTH: On or about November 5, 1953, plaintiff replied to 
_ Said charges and requested a hearing. On December 18, 1953, plaintiff 
requested the intervention of the United States Civil Service Commission 
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in his case. (Annexed hereto and made a part hereof as Plaintiff's 
Exhibit 2 is a photostatic copy of a letter from plaintiff's counsel to 
the First United States Civil Service Region, dated December 18, 1953.) 

EIGHT: On or about December 30, 1953, plaintiff was advised 
by the First United States Civil Service Region that the Civil Service 
Commission had no authority or jurisdiction over proceedings conducted 
pursuant to the Act of August 26, 1950, 64 Stat. 476, and Executive 
Order 10450 (April 29, 1953, 18 F. R. 2489). (Annexed hereto and 

made a part hereof as Plaintiff's Exhibit 3 is a photostatic copy of a 
letter from the First United States Civil Service Region to plaintiff's 
counsel, dated December 30, 1953.) 

NINTH: On or about January 11, 1954, plaintiff requested the 
Postmaster General to rescind the action suspending him and to restore 
him to active duty with the Post Office establishment. 

TENTH: On or about January 18, 1954, plaintiff was informed by 
the United States Civil Service Commission that the ruling of the First 
United States Civil Service Region denying the Commiss ion's jurisdiction 
and authority in proceedings conducted pursuant to the Act of August 26, 
1950, and Executive Order 10450, as aforesaid, was correct and proper. 
(Annexed hereto and made a part hereof as Plaintiff's Exhibit 4 is a 
photostatic copy of a letter dated January 18, 1954, from the Chief, 
Investigations Branch, United States Civil Service Commission, to 
plaintiff's counsel. ) 

ELEVENTH: On or about March 16, 1954, after a hearing before 
a Post Office Security Hearing Board convened on or about February 3, 
1954, plaintiff was ordered removed from the postal service, allegedly 
for the reasons set forth in the letter dated October 20, 1953, and 
plaintiff's employment with the Post Office Department was terminated. 
(Annexed hereto and made a part hereof as Plaintiff's Exhibit 5 isa 
photostatic copy of a letter dated March 16, 1954, from the Assistant 
Postmaster General to plaintiff. ) 
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TWELFTH: On or about March 19, 1954, plaintiff demanded that 
the Postmaster General of the United States restore him to duty in the 

Post Office establishment. (Annexed hereto and made a part 
hereof as Plaintiff's Exhibit 6 is a photostatic copy of a letter from 
plaintiff to the Postmaster General of the United States, dated March 19, 
1954.) 

THIRTEENTH: On or about May 5, 1954, plaintiff's demand for 
reinstatement was denied; he was informed that the action of the 


Postmaster General was final; that there existed no provision under the 
Act of August 26, 1950, as aforesaid, for any appeal, and that he could 
take no further action. (Annexed hereto and made a part hereof as 
Plaintiff's Exhibit 7 is a photostatic copy of a letter from D. H. Stephens, 
Personnel Security Officer of the Post Office Department, to plaintiff's 
counsel, dated May 5, 1954.) 

FOURTEENTH: On or about May 26, 1954, plaintiff appealed his 


removal from the Post Office establishment to the President of the 
United States. (Annexed hereto and made a part hereof as Plaintiff's 
Exhibit 8 is a photostatic copy of a letter from plaintiff's counsel to the 
President of the United States, dated May 26, 1954.) 

FIFTEENTH: On or about June 14, 1954, plaintiff's counsel 
received a letter from the Postmaster General notifying him that the 
letter addressed to the President of the United States had been referred 
to the Postmaster General for consideration, but that the prior adverse 
decision removing plaintiff from the postal establishment would stand. 

(Annexed hereto and made a part hereof as Plaintiff's Exhibit 9 
is a photostatic copy of a letter from the Postmaster General to 
plaintiff's counsel, dated June 14, 1954.) 

SIXTEENTH: On or about August 6, 1954, plaintiff received a _ 
letter from the Postmaster General affirming the contents of the letter 
dated June 14, 1954, which had been addressed to plaintiff's counsel. 
(Annexed hereto and made a part hereof as Plaintiff's Exhibit 10 is a 
photostatic copy of a letter from the Postmaster General to plaintiff, 
dated August 6, 1954.) 
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SEVENTEENTH: Thereafter plaintiff requested the intervention 
of the Honorable Edith Nourse Rogers, a member of the House of 
Representatives from the State of Massachusetts, in his case, but on 
December 30, 1954, Madam Rogers was informed, in response to her 
letter of inquiry, that the adverse decision previously rendered in 
plaintiff's case could not be altered. (Annexed hereto and made a part 
hereof as Plaintiff's Exhibit 11 is a photostatic copy of a letter to the 
Hon. Edith Nourse Rogers from the Postmaster General, dated 
December 30, 1954.) : 

EIGHTEENTH: The action of defendant SUMMERFIELD dismissing 
plaintiff from his position as aforesaid was taken in violation of the Act 
of August 26, 1950, 64 Stat. 476, Executive Order 10450, April 29, 
1953, 18 F. R. 2489, and Section 14 of the Veterans! Preference Act, 
58 Stat. 390, as amended, 5 U.S.C. Section 863, in that plaintiff in his 

"NON-SENSITIVE" position with the Post Office Department, as 


aforesaid, had no access, authorized or unauthorized, to any secrets 
of the Government of the United States, or ;to any "class ified" material, 


and did not occupy a position where he could influence policy against 
the interests of the Government of the United States. 

NINETEENTH: The aforesaid action of defendant SUMMERFIELD 
was not taken in good faith; said action has deprived plaintiff of liberty 
and property without due process of law, and brands him a "risk" to 
the security of his country, arbitrarily and without basis in fact. Said 
action was taken without any fair hearing or procedure, and was in 
violation of plaintiff's rights to freedom of speech, opinion, and association. 

TWENTIETH: On or about August 3, 1956, plaintiff again 
requested defendant SUMMERFIELD to reinstate him to the position 
from which he had been dismissed; plaintiff made said request pursuant 
to the decision of the Supreme Court of the United States in Cole v. Young, 
351 U. S. 536. (Annexed hereto and made a part hereof as Plaintiff's 
Exhibit 12 is a photostatic copy of a letter from plaintiff's counsel to 
defendant SUMMERFIELD, dated August 3, 1956.) _ 
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TWENTY-FIRST: On or about August 8, 1956, plaintiff appealed 
the action of the Post Office Department of March 16, 1954, dismissing 
him from his position to the First United States Civil Service Region 

under and pursuant to the provisions of Section 14 of the Veterans’ 
Preference Act, 58 Stat. 390, as amended, 5 U.S.C. Sec. 863, and urged 
that the First Regional Civil Service Commission hear his appeal, 
inasmuch as the prior action of the Commission in his case had prohib- 
ited him from exercising his rights of appeal to the Commission under 
Section 14 of the Veterans' Preference Act, and Fart 22 of the Rules and 
Regulations adopted by the Commission pursuant thereto; plaintiff was 
informed by the Commission that his appeal was being referred to the 
Post Office Department. 

TWENTY-SECOND: On or about August 28, 1956, defendant 
SUMMERFIELD refused to reinstate and restore plaintiff to his position 
as aforesaid. (Annexed hereto and made a part hereof as Plaintiff's 
Exhibit 13 is a photostatic copy of a letter from defendant SUMMERFIELD 
to plaintiff's counsel, dated August 28, 1956.) 

TWENTY-THIRD: On or about August 31, 1956, plaintiff — 
petitioned defendants YOUNG, MOORE and LAWTON, as members of 
the Civil Service Commission, to hear his appeal under Section 14 of 
the Veterans' Preference Act, 58 Stat. 390, as amended, 5 U.S.C. 
Section 863, and the Rules and Regulations of the Commission adopted 
pursuant thereto, but on September 17, 1956, said petition for appeal 
was refused and denied. (Annexed hereto and made a part hereof as 
Plaintiff's Exhibit 14 is a photostatic copy of a letter from defendant 
YOUNG to plaintiff's counsel, dated September 17, 1956.) 

TWENTY-FOURTH: The action of defendants YOUNG, MOORE 
and LAWTON, individually and as members of the United States Civil * 
Service Commission, in refusing and denying plaintiff's petition for 
appeal, was null and void and in violation of Section 14 of the Veterans' 
Preference Act, 58 Stat. 390, as amended, 5 U.S.C. Sec. 863, and the 
Rules and Regulations of the Commission adopted pursuant thereto. 
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TWENTY-FIFTH: There exists between plaintiff and defendants 
herein an actual controvery, and plaintiff has instituted this action for 
the purpose, among others of having the action of defendant SUMMERFIELD 
in terminating plaintiff's employment with the Post Office Department 
as aforesaid, declared null and void and in violation of the provisions 
of the Act of August 26, 1950, 64 Stat. 476; in vioktion of Executive 
Order 10450, 18 F. R. 2489; inviolation of Section 14 of the Veterans' 
Preference Act, 58 Stat. 390, as amended, 5 U.S.C. Section 863; and 
further in violation of the First, Fifth and Sixth Amendments to the 
Constitution of the United States, and Articles I and III thereof; plaintiff 
has also instituted this action for the purpose of having the action of 
defendants YOUNG, MOORE and LAWTON, individually and as members 
of the Civil Service Commission, in refusing and denying his petition 
for appeal from the adverse decisions of defendant SUMMERFIELD as 
aforesaid, declared null and void and in violation of the provisions of 


the Act of August 26, 1950, 64 Stat. 476; in violation of Executive 
Order 10450, 18 F. R. 2489; and further in violation of Section 14 
of the Veterans' Preference Act, 58 Stat. 390, as amended, 5 U.S.C. 
Section 863, and the Rules and Regulations of the Commissi ion, adopted 


pursuant thereto. ! 

TWENTY-SIXTH: Plaintiff has exhausted all of the remedies 
available to him under applicable administrative procedures and has 
no adequate remedy at law other than the instant action under the 
jurisdiction conferred by this Court. 

TWENTY-SEVENTH: By reason of the premi ises, plaintiff is 
entitled to relief against defendants under the Federal Declaratory 
Juigment Act of June 14, 1934, Title 28 of the United States Code, 
Sections 2201 and 2202. | 

TWENTY-EIGHTH: No prior application for this or any other 
relief has been made to this or any other Court. | 
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WHEREFORE, plaintiff prays for the following relief: 

1. That the action of defendant SUMMERFIELD in discharging 
plaintiff from his position on or about the 16th day of March, 1954, and 
the repeated refusal of defendant SUMMERFIELD to reinstate and restore 
plaintiff to his position, be declared null and void and illegal, and in 
violation of the Act of August 26th 1950, 64 Stat. 476; in violation of 
Executive Order 10450, 18 F.R. 2489; in violation of Section 14 of the 

Veterans’ Preference Act, 58 Stat. 390, as amended, 5 U.S.C. 
Section 863, and further in violation of the First, Fifth and Sixth 
Amendments to the United States Constitution, and Articles I and III 
thereof, and that defendant SUMMER FIELD's action be declared 
arbitrary, capricious, and not made in good faith; 

2. That the action of defendants YOUNG, MOORE and LAWTON, 
individually and as members of the United States Civil Service Commission, 
in refusing and denying plaintiff's petition for appeal pursuant to Section 
14 of the Veterans’ Preference Act, 58 Stat. 390, as amended, 5 U.S.C. 
Section 863, be declared null and void and illegal, and in violation of the 
Act of August 26, 1950, 64 Stat. 476; in violation of Executive Order 
10450, 18 F.R. 2489; in violation of Section 14 of the Veterans' Preference 
Act as aforesaid, and further in violation of the Rules and Regulations of 
the United States Civil Service Commission, adopted pursuant thereto; 

3. That plaintiff be ordered reinstated and restored to his former 
position with the Post Office Department with full "back pay," and 

4. For such other and further relief as to the Court may seem just 


and proper in the premises. 


/s/ Gerhard P. Van Arkel 


* * * 


/s/ Sidney Dickstein 


* * * 


Attorneys for Plaintiff 
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[Filed October 24, 1956] EXHIBIT 1 


OFFICE OF THE POSTMASTER GENERAL 
Washington 25, D. C. : 


October 20, 1953 


Mr. Warren Bernabei 
Post Office Clerk 
Boston, Massachusetts 


Dear Mr. Bernabei: 7 

You were previously notified of your suspension from duty. 
This suspension is based on security reasons as = specifically set 
forth below: | 

The act of August 26, 1950, 64 Stat. 476, (5 U. S.C. 22-1 et seq) 
established a program for personnel security in certain Gepartments 
and agencies of the Government. Under the provis ions of Executive 
Order 10450, dated April 27, 1953 (18 Federal Register 2489), this 
program was extended to cover the Postal Establishment and all other 
departments and agencies of the Government. Postmaster General 
Order No. 55372 dated September 18, 1953, (Postal Bulletin September 
22, 1953; 18 Federal Register 6434) established the regulations under 
which the personnel security program will operate in a the Postal 
Establishment. 3 

Under the provisions of the foregoing, it is = responsibility of 


the Postmaster General to see that the employment and retention in em- 


ployment of persons in the Postal Establishment is clearly consistent 


with the interests of national security. | 

Pursuant to the provisions of Executive Order 10450 and the 
Security Regulations of the Postal Establishment, based on evidence 
developed in the investigation made of you as an employee of the Postal 
Establishment, it is charged that your retention in employment is not 
clearly consistent with the interests of national security in that: 

1. You are a Communist sympathizer and have accepted and 
advocated the aims and purposes of the Communist Party and Communist 
front organizations. | 
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2. You have been a subscriber to "The Worker," the Sunday 
edition of the East Coast publication of the Communist Party ( an 
organization cited by the Attorney General as coming within the purview 
of Executive Order 10450). 

3. You have made financial contributions to numerous organi- 
zations known as Communist front activities or dominated by persons 
known to be Communists. 

4. You are and have been a subscriber to and otherwise have 
received publications of organizations known as Communist front 
activities or dominated by persons known to be Communists. 


5. You have contributed financially to the Struik Defense Com- 


mittee, an organization formed for the purpose of raising funds for 


the defense of Dirk Jan Struik, a person known to be a Communist. 

6. You have associated with persons known to be Communists 
and Communist sympathizers. 

These charges are subject to amendment within thirty (30) days 
from the date of this communication. 

You have the right to answer these charges in writing within 
thirty (30) days from the date of receipt of this notice. You are 
requested to answer each and every charge, setting forth fully and in 
detail all matters which you may consider pertinent and to show cause 
why you should not be removed. You may submit such statements or 
affidavits as you may desire in refutation of the charges. Your answer 
withall supporting documents shall be addressed to the Personnel 
Security Officer, Post Office Department, Washington 25, D. C. 

You have a right to request a hearing which will be held before a 
board of three persons not employed by the Postal Establishment. 
YOUR REQUEST FOR SUCH A HEARING MUST ACCOMPANY YOUR 
ANSWER. 

You are further notified that: 

(1) If you do not file your answer within the time specified herein 
the case will be considered on the evidence in the file. 


? 
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(2) If you file your answer within the time spec ified but do not 
request a hearing, the case will be considered on the evidence in the 
file, including such answer, and any supporting documents. 
(3) If you file your answer within the time specified and request 
a hearing, the hearing board will inform you as to the time and place 
of the hearing and in addition of your right (1) to participate in the 
hearing, (2) to be represented by counsel of your choice, (3) to 
present witnesses and offer other evidence in your behalf in refutation 
of the charges brought against you, and (4) to cross ~examine any 
witness offered in support of the charges. Any expense incurred by 
you in connection with the hearing cannot be paid by the Government. 
The case will be considered on the complete file, including the record 
of the hearing and the written decision of the hearing board. 
You will be informed as to the decision of the Postmaster General 
in your case. ! 
Sincerely yours, 


/s/ D. H. Stephens 
Personnel Security Officer 


[Filed October 24, 1956] : 
EXHIBIT 2 
December 18, 1953 


U. S. Civil Service Commission 
Washington, D. C. 


Re: Warren Bernabei 
Gentlemen: | 
I represent Warren Bernabei who was suspended from service 
at the Post Office as of October 14, 1953. The suspension was "based 
on security reasons"; following receipt of the notification an answer 
was made by Warren Bernabei to the charges set forth, together with 
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a request for hearing. This answer and request were made to the 
Office of the Postmaster-General, Washington, D. C. on November 5, 
1953. Up to this time there has been neither a response to the answer 
nor another request for a hearing. 

The employee, Warren Bernabei, is hereby making a request to 
the Civil Service Commission and is hereby soliciting its support in 
his behalf in connection with his suspension from employment and in order 
to assure that his rights are protected. 

Please advise what steps you are taking in order to assist Mr. 
Bernabei in his hour of need. 

Very truly yours, 
SRR:fp 


Copy to: Regional Manager 
| U. S. Civil Service Comm. 
Post Office Building 
Boston, Mass. = 


[Filed October 24, 1956] 
EXHIBIT 3 


United States Civil Service Commission 
FIRST UNITED STATES CIVIL SERVICE REGION 


* * * 
Office of the Director, Boston 9, Mass. 


December 30, 1953 


Mr. S. Roy Remar 
Attorney At Law 

70 State Street 

Boston 9, Massachusetts 


Dear Mr. Remar: 

We have your letter of December 18, 1953 in the interest of 
Mr. Warren Bernabei. You advise that Mr. Bernabei was suspended 
from the service of the Post Office "based on security reasons". 
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It is our understanding that Mr. Bernabei was suspended under 
the terms of Executive Order 10450 and, therefore, there would be no 
appeal to this office. 

For your information, Executive Order 10450 extended the pro- 
visions of the Act of August 26, 1950 (Public Law 733, 8lst Congress. 
An Act to protect the national security of the United States by per- 
mitting the summary suspension of employment of civilian officers and 
employees of various departments and agencies of the Government, 
and for other purposes.) to all departments and agenc ies of the 
government. : 

Therefore, it appears Mr. Bernabei's only : appeal is to the Post 
Office Department. : 


Sincerely Yours, 


/s/ William A. Foley 
Regional Director — 


[Filed October 24, 1956] | 

EXHIBIT 4 

UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. | 


January 18, 1954 


Mr. S. Roy Remar 
Attorney at Law 

70 State Street 

Boston 9, Massachusetts 


Dear Mr. Remar: 3 

This is in reply to your letter of December 18, 1953, in the 
interest of Warren Bernabei, born September 23, 1910. 

A review of your letter indicates that Mr. Bernabei's case is 
apparently being considered by the Post Office Department under 
Executive Order 10450. Under the provisions of that order, the 
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responsibility for the determination as to whether the employment of 
Mr. Bernabei is consistent with the best interests of national security 
is vested solely with the head of that agency. Therefore, any inquiry 
you may wish to make concerning Mr. Bernabei's case should be 
addressed to the appropriate officials of the Post Office Department. 
If after consideration of Mr. Bernabei's case his separation is 


effected, he may request the Commission to determine whether he may 


be employed in other departments and agencies of the Federal 
Government. This is in accordance with Public Law 733, 81st Congress, 
and Executive Order 10450. 


Very truly yours, 


/s/ Kimbell Johnson, Chief 
Investigations Division 


[Filed October 24, 1956] 
EXHIBIT 5 


POST OFFICE DEPARTMENT 
Assistant Postmaster General 
x kK * 
: March 16, 1954 


Mr. Warren Bernabei 
Clerk in Post Office 
Boston, Massachusetts 


Dear Mr. Bernabei: 

Under the provisions of Section 5 of the Security Regulations of 
the Post Office Department, the Postmaster General has ordered your 
removal from the postal service for the reasons set forth in the letter 
addressed to you by the Personnel Security Officer under date of 
October 20, 1953, Security Case No. 1161. 

The Postmaster of Boston has been directed to effect your removal 
from the position of clerk in the Boston post office, effective immediately. 

Sincerely yours, 


/s/ N. R. Abrams 
Assistant Postmaster General 
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29 [Filed October 24, 1956] | 
EXHIBIT 6 
March 19, 1954 
Postmaster General of the United States : 
Washington 25, D. C. 
N. R. Abrams, Ass't. Postmaster General 


Bureau of Post Office Operations 
Washington 25, D. C. 


Dear Sir: | 
, Mr. Warren Bernabei, a Post Office Clerk in Boston, 
Massachusetts, has been informed of his removal from the position of 
Clerk in the Boston Post Office. | 
Application is hereby made on behalf of the said Warren Bernabei 
for reinstatement to the Post Office Department. : 
It is respectfully submitted that at the hearing which took place 
recently that none of the bases for termination were presented - 
(a) No serious or derogatory information developed 
(b) The employee had no access to security information 
or material | 
(c) The employee had no opportunity for committing 
acts adversely affecting national security 
It is therefore respectfully submitted that the employee, Warren 
Bernabei is entitled to another position in the Postal Establishment 
consistent with the interest of national security. : 
An appeal is being perfected to submit to you requesting a 
reversal of the decision of the Board which heard this matter. 


Respectfully yours, : 


/s/ Warren Bernabei : 
By /s/ S. Roy Remar 
SRR:fp : 






























16 
11 [Filed October 24, 1956] 
EXHIBIT 7 


OFFICE OF THE POSTMASTER GENERAL 
Washington, 25, D. C. 


May 5, 1954 
Mr. S. Roy Remar 
Attorney at Law 
70 State Street 
Boston 9, Massachusetts 
Dear Mr. Remar: 3 


Reference is made to your letters of March 19, and 29, 1954, 
relative to an appeal in the security case of Mr. Warren Bernabei. 

The opportunity afforded the employee to ansser the security 
charges, submit affidavits, statements or other documents in refutation | 
of the charges, and to have his case heard before a hearing board | 
exhausted all recourse open to him. Procedural steps in the case were 
in accordance with the provisions of Executive Order 10450 of April 27, 
1953, the Act of August 26, 1950, 64Stat. 476 (5 U.S.C. 22-1 et seq.), 
and the Regulations Relating to the Security Program of the Postal 
Establishment. The additional submission in Mr. Bernabei's behalf 
has been carefully considered. However, no evidence was furnished to 
substantiate the claims that the hearing held in the case was not in 
strict compliance with the procedures prescribed by the governing laws 
and regulations. 

Mr. Bernabei was removed by decision of the Postmaster General me 
following review based on the study of all the documents in the security 
case, including the record of the hearing before the board. The 
decision of the Postmaster General is final. There is no provision under 
Executive Order 10450 and the Act of August 26, 1950, for any appeal 
and no further action can be taken. 


Sincerely yours, 
(Signed) D. H. Stephens 
Personnel Security Officer 
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[Filed October 24, 1956] 


EXHIBIT 8 
May 26, 1954 


The President 
The White House 
Washington, D. C. | 
Re: Warren Bernabei : 
U. S. Post Office Department 
Security Case #PS-1161 


Mr. President: | 

Warren Bernabei of Watertown, Massachusetts, was removed 
from his employment in the Postal Service of the United States as a 
security risk. : 

The said Warren Bernabei now respectfully appeals to you as 
the President of the United States and the Executive Head of the 
Government to review his case. : 

The Office of the Postmaster General in Washington, D. C. has 
the complete file in this matter containing the char ges against Mr. 
Bernabei; the suspension "based on security reasons, " the answer of 
Mr. Bernabei to the charges together with numerous affidavits, the 
transcript of the hearing in this matter wherein no evidence against 
the employee was offered, and the appeal of Warren Bernabei following 
his removal from the Postal Service by a letter dated March 16, 1954. 

Warren Bernabei now appeals to you, Mr. President, as the court 
of last resort. He respectfully requests that his case be reviewed by 
the Executive Department in the hope that he may yet achieve exoneration 
and reinstatement. | 

Respectfully yours, 
/s/ S. Roy Remar 
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[Filed October 24, 1956 ] 


EXHIBIT 9 


OFFICE OF THE POSTMASTER GENERAL 
Washington 25, D. C. 
June 14, 1954 


Mr. S. Roy Remar 
Attorney at Law 

70 State Street 

Boston 9, Massachusetts 


Dear Mr. Remar: 

The letter of May 26, 1954, addressed by you to the President 
of the United States in behalf of Mr. Warren Bernabei, has been 
referred to me for consideration. 

Decision was made in this case only after careful study of all of 
the facts. A further review has been made and I regret to say that under 
all of the circumstances I do not feel that I can properly alter the previous 
decision made in Mr. Bernabei's case. I am fully aware of the serious 
effect of the action taken and, naturally, wish that I might give youa 
more favorable reply however, I want to again assure that the case 
has been given the most serious study. 


Sincerely yours, 


/s/ Arthur E. Summerfield 
Postmaster General 


[Filed October 24, 1956] 
EXHIBIT 10 


OFFICE OF THE POSTMASTER GENERAL 
Washington 25, D. C. 
August 6, 1954 


Mr. Warren Bernabei 
16 Lyons Street 
‘Watertown 72, Massachusetts 


Dear Mr. Bernabei: 
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‘i A letter addressed by you to the President of the United States 

has been referred to me with the request that a careful review be made 

of all the circumstances pertaining to your dismissal as an employee 

of this Department. | 

A careful review of the case has been made and I very much regret 

Bae that under all the circumstances I do not feel that I can properly alter 

the previous decision which was made in your case. | 

“ae I am fully aware of the seriousness of the loss of employment by 
you and am most sympathetic, and naturally wish that I might give you 
a more favorable reply; however, I want to again assure you that the 
case has been given the most serious study. | 


Sincerely yours, 


/s/ Arthur E. Summerfield 
Postmaster General : 


15 [Filed October 24, 1956] : 
EXHIBIT 11 


OFFICE OF THE POSTMASTER GENERAL 
Washington 25, D. C. | 


December 30, 1954 
| Hon. Edith Nourse Rogers : 

House of Representatives 
Dear Mrs. Rogers: | 

Upon the receipt of your letter of December 9, 1954, in behalf of 
Mr. Warren Bernabei of Watertown, Massachusetts, : further consideration 
has been given to the facts relating to his dismissal under security 
procedures. : 

The decision in Mr. Bernabei's case was made only after 

most careful and serious study of all of the facts. I regret to say that 
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the circumstances are not such that I can justifiably alter that 
decision. 
Iam sorry that a more favorable reply cannot be given. 


Sincerely yours, 


(sgd.) Arthur E. Summerfield 
Postmaster General 


16 [Filed October 24, 1956] 
EXHIBIT 12 
August 3, 1956 


Honorable Arthur E. Summerfield 
Postmaster General of the United States 
Office of the Postmaster General 
Washington 25, D. C. 


Re: Security Case of Warren Bernabei 
Dear Sir: 

We have been retained by Warren Bernabei of Watertown, Mass- 
achusetts, who was terminated from his position as an employee of the 
Post Office Department under the provisions of Executive Order 10450 
and Section 5 of the Security Regulations of the Post Office Department. 

In view of the recent decision of the United States Supreme Court 
in Cole v. Young, it is apparent that Mr. Bernabei's suspension, 
effective October 14, 1953, and his subsequent termination from employment, 
effective March 16, 1954, were invalid and illegal. | 

By letter of March 19, 1954, Mr. Bernabei's attorney at that 

7 time, S. Roy Remar, appealed to the Postmaster General from the 

adverse action of March 16, 1954. The appeal was denied by the 
letter of D. H. Stephens dated May 5, 1954. Again on May 26, 1954, 
Mr. Bernabei's attorney wrote a letter of appeal to the President of 
the United States. This letter was in turn forwarded to the Postmaster 

_ General and the original decision was adhered to in a letter of the 
Postmaster General dated June 14, 1954. In answer to a subsequent 
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letter of appeal, the Postmaster General again adhered to the original 
decision in a letter dated August 6, 1954. A letter was then sent to 
the Honorable Edith Nourse Rogers, Mr. Bernabei's Congresswoman, 
who inquired as to the cause and nature of the secur ity dismissal and 
received an answer from the Postmaster General on December 30, 1954. 
A copy of this letter was sent to Mr. Bernabei's counsel and received 
by him on or about January 9, 1955. : 

We therefore request that you take immediate action ordering 
the reinstatement of Mr. Bernabei to the position from which he was 
unlawfully discharged, with back pay, as of October 14, 1953, the 


effective date of his illegal suspension. 


Very truly yours, 
DICKSTEIN, SHAPIRO & FRIEDMAN 
By: /s/ Sidney Dickstein 


Colonel D. H. Stephens 
Personnel Security Officer 
Office of the Postmaster General 
Washington 25, D. C. 


Mr. N. R. Abrams 

Assistant Postmaster General 
Bureau of Post Office Operations 
Washington 25, D. C. 


[Filed October 24, 1956] : 

EXHIBIT 13 

OFFICE OF THE POSTMASTER GENERAL 
Washington 25, D. C. ! 1161-PS 


August 28, 1956 
Mr. Sidney Dickstein 3 
Dickstein, Shapiro & Friedman 
Attorneys at Law 


350 Fifth Avenue 
New York 1, New York 


Dear Mr. Dickstein: 
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Reference is made to your letter of August 3, 1956, requesting 
reinstatement of Mr. Warren Bernabei to the position in the Postal 
Service from which he had been separated for security reasons. 


Mr. Bernabei was separated from his position on March 17, 1954, 
and in the twenty-eight months intervening up to your letter of August 3, 


neglected to pursue his claim for reinstatement through appropriate 

court proceedings. In view of this delay, it is the opinion of this 

Department that he has been guilty of laches in pursuing his case. 
Under the circumstances, it is necessary that your request for 


Mr. Bernabei's reinstatement be denied. 


Sincerely yours, 


/s/ N. R. Abrams 
Acting Postmaster General 


[Filed October 24, 1956] EXHIBIT 14 
UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 
September 17, 1956 


Sidney Dickstein, Esq. 
Dickstein, Shapiro & Friedman 
Empire State Building 


350 Fifth Avenue 


New York 1, New York 
Dear Mr. Dickstein: 
Reference is made to the petition for appeal pursuant to Section 


| 14 of the Veterans Preference Act filed in behalf of Warren Bernabei 


transmitted to the Commission by letter of August 30, 1956. 

Careful consideration has been given to your petition for appeal 
and to the memorandum of law accompanying the petition. It is the 
decision of the Commission that the appeal be denied. You may 


consider this notice to be an exhaustion of Mr. Bernabei's administrative 
-remedies before the Commission. 
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By direction of the Commission: 
Sincerely yours, 


/s/ Philip Young 
Chairman 


[Filed December 27, 1956] 
ANSWER 

Now come the defendants, Arthur E. Summerfield, Postmaster 
General, Philip Young, George M. Moore and Frederick J. Lawton, 
and in answer to plaintiff's complaint say as follows: 

1. Defendants deny each and all of the allegations contained in 
the first paragraph of said complaint. 

2. Defendants deny each and all of the allegations contained in 
the second paragraph of said complaint. 

3. For lack of knowledge or information sufficient to form a 
belief, defendants deny each and all of the allegations contained in the 
third paragraph of said complaint. 

4. Defendants admit each and all of the allegations contained in 
the fourth paragraph of said complaint. 

5. Defendants admit each and all of the allegations contained in 
the fifth paragraph of said complaint. 

6. Defendants admit each and all of the seeeerons contained in 


the sixth paragraph of said complaint. : 

7. Defendants admit each and all of the ailegations contained in 
the seventh paragraph of said complaint. 

8. Defendants admit each and all of the allegations contained in 
the eight paragraph of said complaint. 

9. Defendants admit each and all of the allegations contained in 
the ninth paragraph of said complaint. 


10. Defendants admit each and all of the allegations contained in 
the tenth paragraph of said complaint. 
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11. Defendants admit each and all of the allegations contained in 


the eleventh paragraph of said complaint. 

12. Defendants admit each and all of the allegations contained 
in the twelfth paragraph of said complaint. 

13. Defendants admit each and all of the allegations contained 
in the thirteenth paragraph of said complaint. 

14. Defendants admit each and all of the allegations contained 
in the fourteenth paragraph of said complaint. 

15. Defendants admit each and all of the allegations contained 
in the fifteenth paragraph of said complaint. 

16. Defendants admit each and all of the allegations contained 
in the sixteenth paragraph of said complaint. 

17. Defendants admit each and all of the allegations contained 
in the seventeenth paragraph of said complaint. 

18. Defendants deny each and all of the allegations contained 
in the eighteenth paragraph of said complaint. 

19. Defendants deny each and all of the allegations contained 
in the nineteenth paragraph of said complaint. 

20. Defendants admit each and all of the allegations contained 
in the twentieth paragraph of said complaint. 

21. Defendants admit each and all of the allegations contained 
in the twenty-first paragraph of said complaint. 

22. Defendants admit each and all of the allegations contained 
in the twenty-second paragraph of said complaint. 

23. Defendants admit each and all of the allegations contained 
in the twenty-third paragraph of said complaint. 

24. Defendants deny each and all of the allegations contained 
in the twenty-fourth paragraph of said complaint. 

25 Defendants deny each and all of the allegations contained in 
the twenty-fifth paragraph of said complaint. 


26. Defendants admit that plaintiff has exhausted all the remedies 


available to him under applicable administrative procedures, and 
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further answering the twenty-sixth paragraph of said complaint, deny 
each and all of the remaining allegations therein. 


27. Defendants deny each and all of the allegations contained 
in the twenty-seventh paragraph of said complaint. 

28. For lack of knowledge or information sufficient to form a 
belief, defendants deny each and all of the allegations contained in the 
twenty-eight paragraph of said complaint. 

ADDITIONAL DEFENSES 

That as additional and affirmative defenses to plaintiff's complaint, 
defendants allege as follows: 

FIRST DEFENSE 

That plaintiff's complaint fails to state a claim upon which relief 
may be granted. 

SECOND DEFENSE 

That plaintiff had notice of all of the facts and all of the acts of 
defendants set forth in said complaint and nevertheless refrained from 
commencing this action until October 24, 1956, and has thereby been 
guilty of such LACHES as should in equity bar the plaintiff from 
maintaining this action. 

THIRD DEFENSE 

That this Court, under Title 28, Section 1346(d) (2), United States 
Code, does not have jurisdiction to determine any question concerning 
back pay which may be due and owing to plaintiff. 

WHEREFORE, defendants pray that the complaint be dismissed 
with costs to the defendant. 


/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Donald B. MacGuineas 


/s/ Howard E. Shapiro 

Attorneys, Department of Justice, 

Attorneys for Defendant. 
[CERTIFICATE OF SERVICE ] 
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[Filed January 25, 1957] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
UNDER RULE 56 (a) OF THE FEDERAL RULES OF 
CIVIL PROCEDURE. 


Plaintiff moves this Court for summary judgment on the grounds 
that there is no genuine issue as to any material fact and plaintiff is 
entitled to judgment as a matter of law. 

In support of this motion the Court is respectfully referred to the 
affidavit and exhibits attached to and made a part of this motion, and 
plaintiff's accompanying Memorandum of Points and Authorities in 


support of this motion. 


/s/ Sidney Dickstein 


* * * 


/s/ Gerhard P. Van Arkel 


* * xX 


Attorneys for Plaintiff 


Affidavit in Support of Plaintiff's Motion for 
Summary Judgment 


STATE OF NEW YORK) 
COUNTY OF NEW YORK) — 


DAVD I. SHAPIRO, being duly sworn, deposes and says: 

I am one of the attorneys for plaintiff herein and submit this 
affidavit in support of plaintiff's motion for summary judgment under 
Rule 56 (a) of the Federal Rules of Civil Procedure. 

1. On August 1, 1956, following the decision of the United States 
Supreme Court in Cole v. Young, 351 U.S. 536, the Attorney General 
issued a memorandum to the heads of all Departments and Agencies 
with reference to "Claims for reinstatement by former employees 
dismissed under Executive Order 10450." A photostatic copy of this 
Memorandum is annexed hereto as Plaintiff's Exhibit "A". 
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2. On June 29, 1956, Ernest Settimo, a former occupant of a 
non-sensitive position in the Department of the Army, discharged from 
employne nt on January 28, 1953, filed an appeal with the Second United 
States Civil Service Region under Section 14 of the Veterans’ Preference 
Act. Since Settimo had been discharged under the Act of August 26, 1950, 
9 U.S.C., Section 22-1, and was a five-point veterans preference eligible, 
he contended that his appeal should be considered "timely" under Section 
22. 302 of the Commission's Rules, 5 C. F.R. Section 22.302. In other 
words, Settimo claimed that Section 9. 106 (b) (4) of the Commission's 
Rules, which provides that the Commission has "no authority to 
investigate a suspension or termination under Public Law 7 33, 8lst 
Congress" and which had been applied by the Comm ission to the 
occupants of sensitive and non-sensitive positions alike, prevented him 
from exercising his right to appeal to the Commission within the time 
limit prescribed by regulation, and therefore, his appeal was "timely" 
under the doctrine of "frustration". At the same time, Settimo applied 
to the Secretary of the Army for reinstatement, but on August 20, 1956, 
Settimo's counsel was advised by the Army that: : 

"By memorandum of August 1, 1956, the Attorney 

General advised the heads of all departments and 

agencies that claims for reinstatement should be 

denied if a period of 18 months or more had elapsed 

from the date of removal and the date claim was 

made under the Cole v. Young decision. By reason of the 

foregoing, Mr. Settimo's claim for reinstatement 

and back pay is denied, because he is barred by the 

doctrine of laches". | 
A photostatic copy of the letter, of August 20, 1956 is annexed as 
Exhibit 6 to the complaint on file with this Court in Settimo v. Brucker, 
C.A. No. 4212-56. On August 31, 1956, Settimo petitioned the 
Commissioners of the United States Civil Service Commission to hear 
his appeal under Section 14 of the Veteran's Preference Act. In his 
petition, Settimo alleged: 
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"By virtue of the provisionsof5 C. F.R., Section 

9.106 (b) (4), petitioner was prevented from appealing 

the illegal adverse determinations made in his case by 

the Department of the Army ***. The Department of the 

Army never informed petitioner of his right to appeal the 

adverse administrative determinations to the Civil 

Service Commission. Wherefore, petitioner demands that 

the Commissioners now hear his appeal pursuant to 

Section 14 of Veterans' Preference Act ***, and5C.F.R., 

Section 22.101, et seq." 
On September 4, 1956, Settimo's counsel filed a Memorandum of Law 
with the Commission "Regarding the Authority and Obligation of the *** 
Commission to Hear and Determine the Appeals of Ernest Settimo, 
Warren Bernabei, Harry Aiken and others similarly situated. '' Counsel 
argued that: 

"[T jhe obligation to determine the propriety of such 

appeals has been statutorily delegated to the 

Commission. This being so, it is clear that the 

Memorandum of the Attorney General (supra), at 

least to the extent that it seeks to administratively 

resolve the question of laches, is of no force and 

effect and that the determination must be made 

independently and unilaterally by the Commission in 

the discharge of its statutory obligation." Memorandum 

on File with Civil Service Commission, p. 5. 
However, on September 15, 1956, the Commission refused jurisdiction 
of Settimo's appeal, and in its decision stated: 

"Careful consideration has been given to your petition 

for appeal and to the memorandum of law accompanying 

the petition. It is the decision of the Commission that the 

appeal be denied. You may consider this otice to be an 

exhaustion of Mr. Settimo's remedies before the Commission." 
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A photostatic copy of the Commission's decision of September 17, 1956, 
is annexed as Exhibit ''7" to the complaint on file with this Court in 
Settimo v. Brucker, C. A. No. 442-56. 

3. On September 17, 1956, the Commission also refused juris- 
diction of the appeal of Harry Aiken, who had been discharged under 
the provisions of Executive Order 10450 from his non-sens itive position 
with the Post Office Department on December 27, 1954. Aiken's 
Counsel, who had sought to invoke the jurisdiction of the Commission 
under Section 6 of the Lloyd-LaFollette Act, was informed that: 

"Reference is made to the petition for appeal pursuant 

to 5C. F.R., paragraph 9.102 and 9.106 filed in behalf 

of Harry Aiken ***. Careful consideration has been 

given to your petition for appeal and to the memorandum 

of law***. It is the decision of the Commission that 

the appeal be denied. You may consider this notice to be 

exhaustion of Mr. Aiken's administrative remedies 


before the Commission." 


A photostatic copy of the Commission's decision of September 17, 19536, 


is annexed as Exhibit 11" to the complaint on file with this Court in 
Aiken v. Summerfield, C. A. No. 4214-56. On December 6, 1956, 
the Commission similarly rejected jurisdiction of the appeals of Jack 
Bilick, who had been fired under the provision of Executive Order 
10450 on December 10, 1954 from his non-sensitive position in the Post 
Office Department, and Isidore Zeiger, allegedly fired from a non- 
sensitive position in the Department of the Army under the provisions 
of Executive Order 10450 on July 27, 1954. A photostatic copy of 
the Commission's decision of December 6, 1956, in the Bilick case 
is annexed as Exhibit ''4" to the complaint on file with this Court in 
Bilick v. Summerfield, C. A. No. 8057. A photostatic copy of the 
Commission's decision in the Zeiger case is annexed as Exhibit "6" 
to the complaint on file with this Court in Zeiger v. Brucker, C. A. 
No. 81-57. 
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4. On December 12, 1956, the Commission also rejected jur- 
isdiction of the appeal of Morris Reingold, who had been discharged 
under the provisions of Executive Order 10450 from a non-senstitive 
position in the Post Office Department on December 24, 1954. Rein- 
gold, a veterans preference eligible, had based his petition for appeal 
on Section 14 of the Veterans' Preference Act, alleging grounds similar 
to those raised in the Settimo petition. A photostatic copy of the 
Commission's decision of December 12, 1956, in the Reingold case is 
annexed as Exhibit '4''to the complaint on file with this Court in Reingold 
v. Summerfield, C.A. No. 78-57. 

5. Prior to August 1, 1956, the Civil Service Commission took 
the position that "requests for remedial action in the light of the Supreme 
Court deicision in Cole v. Young should be initially directed to the agency 
that took the adverse action,"’ since the removing agency could "facilitate 
a decision as to the applicability of the Cole decision." Annexed hereto 
as Plaintiff's Exhibit "B" is a photostatic copy of a letter dated July 11, 
1956, from the Commission's General Counsel to Joseph Berger, an 
employee of the Post Office Department whose appeal to the Second 
United States Civil Service Region on June 26, 1956, is worded substantially 
the same as plaintiff Bernabei's appeal to the First United States Civil 
Service Region in the case at bar. Presumably, such "initial direction" 
did not preclude the Commission from taking jurisdiction of Berger's 
appeal thereafter. 

6. However, subsequent to August 1, 1956, the Civil Service 
‘Commission determined, as a matter of policy, that the August 1, 1956, 
Memorandum of the Attorney General was to be the exclusive remedy 
for employees theretofore dismissed from non-sensitive positions under 

Executive Order 10450. This policy was adopted by the Com- 
‘mission because, since the Attarney General had established what 
purported to be a uniform 18-month reinstatement rule in such cases, 
the assumption of jurisdiction by the Commission in any particular case 


would disrupt the uniform application of the 18-month rule within the 





31 | 

various agencies and departments of the government. Thus, on August 
24, 1956, and again on October 5, 1956, the Commission's General 
Counsel ruled: | 

"Requests for reinstatement in the light of the 

Supreme Court's decision in the case of Cole Vv. 

Young are to be handled by the agency that ef- 

fected the separation. " 
Photostatic copies of these rulings are annexed an as Plaintiff's 
Exhibits "Cand "D". 

7. Said policy rule is perhaps best illustrated by the case of 
Nelson Tucker, a World War II veteran and five-point preference 
eligible who was terminated under the provisions of Executive Order 
10450 from his non-sensitive position with the Department of the Army 
on March 15, 1954. On August 17, 1956, Tucker requested rein- 
statement from the Secretary of the Army on the basis of the decision 
in Cole v. Young but was informed on September 4, 1956, that in view 
of the Attorney General's Memorandum of August 1, 1956, his claim for 
reinstatement was barred by laches under the 18-month rule. A photo- 
static copy of this communication dated September 4, 1956, is annexed 
as Exhibit "7" to the complaint on file with this Court in Tucker v. 
Brucker, C.A. No. 4215-56. In the meantime, on August 21, 1956, 
Tucker filed a petition for appeal under Section 14 of the Veterans’ 
Preference Act with the Twelfth United States Civil Service Region 
urging, in view of the fact that he was never notified by the Army of his 
right to appeal his discharge to the Commission and 5C.F.R. 9. 106(b) 
(4) made appeals futile anyhow, that the Commission should now be re- 
quired to determine the validity of the removal action in the light of 
the decision in Cole v. Young. On September 21, 1956, the Civil 

Service Commission denied jurisdiction of Tucker's appeal as 
follows: 

"Careful consideration has been given to your petition 

for appeal and to the memorandum of law accompanying the 

petitions you submitted by letter of September 4, in connec- 

tion with the cases of Ernest Settimo, Harry Aiken and 





Warren Bernabei. However, the Commission isnot in a 
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position to grant your re quest and it is therefore denied. 
You may consider this notice to exhaust Mr. Tucker's 


administrative remedies before the Commission. ™ 

(Emphasis supplied. ) 
A photostatic copy of the Commission's decision of September 21, 1956, 
in the Tucker case is annexed hereto as Plaintiff's Exhibit "E". 
did not determine whether the facts alleged by plaintiff Bernabei con- 
stituted "circumstances beyond his control" within the meaning of 5 
C.F.R., Section 22.302, nor did the Commission exercise discretion 
to determine whether plaintiff's reasons for failing to file his appeal 
within the time prescribed by the Commission's rules were justifiable 
or otherwise. It is clear that the action of the Civil Service Commission 
on September 17, 1956, denying the appeal of Warren Bernabei under 
Section 14 of the Veterans' Preference Act was based on the Com- 
mission's policy determination that the Attorney General's Memorandum 
of August 1, 1956, set forth plaintiff's sole and exclusive administrative 
remedy for obtaining reinstatement to the non-sensitive position from 
which he was wrongfully discharged on March 16, 1954. 
Sworn to before me this 
18th day of January, 1957. /s/ David I. Shapiro 
/s/ Harold Bobroff 


40 [ Filed January 25, 1957] EXHIBIT A 
OFFICE OF THE ATTORNEY GENERAL 
Washington, D. C. 
August 1, 1956 
MEMORANDUM TO THE HEADS OF ALL DEPARTMENTS AND AGENCIES 
Subject: Claims for reinstatement by former employees 
dismissed under Executive Order 10450. 
Some Government civilian employees dismissed under the pro- 
cedures provided in Executive Order 10450 have asserted claims for 
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reinstatement and it has been necessary to consider the desirable 
procedures to be followed with respect to such claims. 

The Supreme Court of the United States, in the case of Cole v. 
Young, has limited the scope of P. L, 733 (Act of August 26, 1950; 5 
U.S.C. 22-1) to persons in positions of the Government concerned with 
the national security. The Court concluded that Executive Order 10450 
may legally be deemed applicable only to employees holding such 
positions and, in the absence of a determination by the department or 
agency head that the position occupied by the employee affects the 
national security, dismissal of an employee might not be effected under 
Executive Order 10450. 

Executive Order 10450, section 3(b), provided, with respect to 
the scope of the investigation to be conducted of the employee, for the 
designation by the department or agency head of "any position within 

his department or agency the occupant of which could bring about, 
by virtue of the nature of the position, a material adverse effect on the 





national security as a sensitive position". 

In conformity with Executive Order 10450, pa department or 
agency head has designated appropriate positions in his department or 
agency as "sensitive'for purposes of initial clearance investigation. 

The department or agency head should review each claim for 
reinstatement and/or for back pay of an employee dismissed from his 
department or agency under Executive Order 10450, for the purpose of 
determining whether dismissal was from a position which had been desi- 
nated as "sensitive". If the department or agency head determines 
that the employee was dismissed under Executive Order 10450 from a 
position which he had designated as "sensitive" at, or prior to, the time 
of dismissal, the claim for reinstatement or back pay should be denied. 
There is no court decision requiring the re-employment of such person 


or the recognition by the Government of any claim by him for back pay. 

The letter notifying him of the denial of his claim should state that his 

case has been reviewed by the department or agency head, but, since he 
was dismissed from a position which had been designated by the department 
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34 
or agency head as "sensitive", his request for reinstatement has been 
denied. 

In the event the employee was dismissed under Executive Order 
10450 from a position which had not been designated as "sensitive" at, 
or prior to, the time of dismissal, the employee is entitled under the 
decision in Cole v. Young, to be reinstated to his former position or a 
position of like grade and tenure and to have back pay allowed him unless 
he may be deemed by his long delay to have acquiesced in the adverse 
decision or is otherwise guilty of laches. I would suggest that such a 
reinstatement and back pay claim be granted under the circumstances 
unless there was a lapse of more than 18 months during which the for- 
mer employee can be shown to have acquiesced in all respects in the 
action taken. This period should be calculated from the date of dis- 
missal to (1) the filing of a court action or (2) a claim for reinstatement 
after the decision in Cole v. Young. 

I suggest that the notice of reinstatement to a former employee 
dismissed from a position which was not designated as "sensitive" 
state that, upon reinstatement, removal proceedings may be initiated 
under appropriate legislative authority other than the Act of August 26, 
1950. The Supreme Courtemphasized in its opinion in Cole v. Young 
that the Lloyd-LaFollette and Veterans Preference Acts, in authorizing 

dismissals "for such cause as will promote the efficiency of the 
service", recognized as a cause for dismissal under these Acts the 
basis for a discharge under Executive Order 10450. 

I believe that the claimant is entitled to be informed prior to his 
reinstatement that the department or agency head may initiate further 
removal proceedings in order that he may be afforded an opportunity at 
that time to determine whether he wishes reemployment or prefers to 
resign without prejudice to his claim for back pay. 

I understand that in a number of instances, after proceedings were 
initiated under Executive Order 10450, an employee submitted his 
written resignation. There would appear to be no legal requirement that 
you reinstate an employee who submitted such a resignation. 
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A former employee entitled to be reinstated under the decision 
in Cole v. Young will be entitled to back pay to the following extent: 
He should receive the difference between the amount such person would 
normally have earned during the full period of his suspension and ter- 
mination at the rate he was receiving on the date of suspension or termi- 
nation, as appropriate, and his interim net earnings. If no investigation 
is made to ascertain the amount of his net earnings during the suspension 

or termination period, he should be required to furnish an affi- 
davit as to his employment and earnings during this period. 

Any questions you may have as to the availability of appropriated 
funds to pay such claims should be submitted to the General Acounting 
Office. 


/s/ HERBERT BROWNELL, JR. 
Attorney General 


EXHIBIT B 
| Filed January 25, 1957] 


UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 
July 11, 1956 
Mr. Joseph Berger 
615 Sutter Avenue 
Brooklyn 7, New York 


Dear Mr. Berger: 

This is in reference to your letter of June 26, 1956, to the 
Director of the Commission's Second Region, requesting reinstatement 
to the position in the Post Office Department from which you were 
separated under the provisions of Executive Order No. 10450. 

Our present thinking is that requests for remedial action in the 
light of the Supreme Court decision in the case of Cole v. Young should 
be initially directed to the agency that took the adverse action. That 
agency will have a complete file on the case which will facilitate a 
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decision as to the applicability of the Cole decision. 
Accordingly, I have referred your letter to the Post Office 
Department. 
Sincerely yours, 


/s/ lL. V. Meloy 
Acting General Counsel 


EXHIBIT C 
[Filed January 25, 1957] 


Mr. Jack Karl Beaumont 
1331-C 46th Avenue 
San Francisco 22, California 


August 24, 1956 


Dear Mr. Beaumont: 

Your letter of August 9, 1956 to the Director of the Commission's 
Twelfth Region has been referred to the Post Office Department. Re- 
quests for reinstatement in the light of the Supreme Court's decision 
in the case of Cole v. Young are to be handled by the agency that effected 
the separation. 

Sincerely yours, 


/s/ L. V. Meloy 
' General Counsel 


EXHIBIT D 
[ Filed January 25, 1957] October 5, 1956 
Mr. Hugh P. Simms 
98 West Cedar Street 
Boston 14, Massachusetts 


Dear Mr. Simms: 
We have referred your letter of September 20 to the Director of 
our First Region, to the Post Office Department since requests for 


‘reinstatement in the light of the Supreme Court decision in the case of 





48 





37 


Cole v. Young are to be handled by the agency that effected the 
separation. 
Sincerely yours, 


/s/ L. V. Meloy 
General Counsel 


EXHIBIT "E" 
Sidney Dickstein, Esq. 
Dickstein, Shapiro & Friedman 
Empire State Building 
350 Fifth Avenue 
New York 1, New York 


Dear Mr. Dickstein: 

Reference is made to the petition for appeal pursuant to Section 
14 of the Veterans Preference Act filed in behalf of Mr. Nelson Tucker 
transmitted to the Commission by letter of September 12. 

Careful consideration has been given to your petition for appeal 
and to the memorandum of law acompanying the petitions you submitted 
by letter of September 4, in connection with the cases of Ernest Settimo, 
Harry Aiken, and Warren Bernabei. However, the Commission is not 
in a position to grant your request and it is therefore denied. You may 
consider this notice to exhaust Mr. Tucker's administrative remedies 
before the Commission. : 

By direction of the Commission: 


Sincerely yours, 


/s/ Philip Young 
Chairman 
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[Filed February 26, 1957] 

MOTION BY DEFENDANTS FOR SUMMARY JUDGMENT 

Defendants move the Court for summary judgment upon the grounds 
that there is no genuine issue as to any material fact and that defendants 
are entitled to judgment as a matter of law. 

In support of this motion, the Court is respectfully referred to the 
Affidavit of S. V. Gilligan, to defendants’ exhibit submitted herewith, 
and to defendants’ memorandum of points and authorities in support of 
this motion and in opposition to plaintiff's motion for summary judgment. 


/s/ Geo. Stephen Leonard 
Acting Assistant Attorney General 


/s/ Donald B. MacGuineas 
Attorney, Department of Justice 


/s/ Howard E. Shapiro 
Attorney, Department of Justice 


AFFIDAVIT 


[ Filed February 26, 1957] Civil Action No. 4213-'56 

S. V. Gilligan, being first duly sworn on oath, deposes and says: 

That he is now and at all times since December, 1954, has been 
the duly appointed, qualified and acting personnel manager of the Boston 
Region; that he has under his supervision and control as such officer the 
personnel records of the Boston Post Office Department which include 
the City Post Office and its branches, including the personnel record of 
Warren Bernabei who was a postal clerk at the Back Bay Annex, Boston, 
Massachusetts; that Warren Bernabei was separated from the Postal 
Service on March 17,1954; that at the time of the separation of Warren 
‘Bernabei he was receiving the gross compensation of $4, 170. 00 per 

year; that if the said Warren Bernabei is restored to the position 
which he held at the time of his removal from the Post Office Department, 
or to a position of like grade and tenure, he will be entitled to back pay 
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in the sum of $12, 095. 53 as of February 8, 1957. 

That if the said Warren Bernabei is restored to a position as 
regular postal clerk at the Back Bay Annex in Boston, Massachusetts, 
the effect of such restoration will be to hold back a substitute postal 
clerk who would otherwise have been appointed to fill the position as 
regular postal clerk to which the said Bernabei is restored. 


/s/_§&. V. Gilligan | 


Subscribed and sworn to before me this fourth day of February, 1957. 


/s/ Alfred H. Murph 
Notary Public for the State of 
Massachusetts, residing at Boston, Mass. 


My Commission expires: Dec. 17, 1960 


[Filed February 26, 1957] 

I, William C. Hull, Executive Assistant to the Commissioners, 
United States Civil Service Commission, certify that the document 
attached hereto is a true copy of Minute 4 of September 19, 1956, 
which relates to Warren Bernabei's appeal under Section 14 of the 
Veterans’ Preference Act of 1944, as listed on page 210 of the 1956 
Minutes of the Commission which are compiled in loose leaf form and 


are under my legal custody. 


/s/ William C. Hull 
Washington, D. C. 
February 14, 1957 
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93 COPY DEFENDANTS EXHIBIT #1 
September 19, 1956 - Wednesday 

policy laid down by the Attorney General. The Commission approved a 
letter addressed to Mr. Duncan's attorney, advising that the appeal was 
denied onthe ground that the Commission is not in a position to grant 
the request. 

4. WARREN BERNABEI AND ERNEST SETTIMO - PETITIONS 
FOR APPEAL UNDER SECTION 14 OF THE VETERANS' PREFERENCE 
ACT FROM DENIAL OF REQUEST UNDER COLE V. YOUNG DECISION. 

Petitions were submitted in behalf of Messrs. Bernabei and 
Settimo asking that the Commission entertain appeals under section 14 
of the Veterans’ Preference Act from their dismissal under Executive 
Order 10450. Mr. Bernabei was removed from the position of Clerk 
in the Boston, Massachusetts, Post Office, effective March 16, 1954, 
and Mr. Settimo was removed by the Department of the Army fromthe 
position of Auto Equipment Supervisor at the New York Port of Embarka- 
tion, Brooklyn, New York, on February 13, 1953. Both Mr. Bernabei 
and Mr. Settimo applied to their respective agencies for reinstatement 
under the Cole v. Young decision, but were denied reinstatement because 
of a lapse of more than eighteen months from the date of dismissal to 
the date of request for reinstatement under the policy laid down by the 
Attorney General. Upon carful consideration of the petitions and the 
memoranda accompanying them, the Commission approved recommen- 
dation that the appeals be denied. 
5. HARRY AIKEN - PETITION FOR AP 
9.106 FROM DENIAL OF REQ 
UNDER DECISION OF COLE V. YOUNG. 

Petition was submitted in behalf of/Mir. Aiken that the Commifsion 
consider an appeal under Regulation 97102 and 9. 106 ik connection/with 
his dismissal by\the Post Office Départment from the position of/Sub- 
New York, Post Office\ under Execu- 
tive Order No. 10450\ Mr. A{ken applied to the departméat/or rein- _ 
statement under the Cole v. Young decision and was denied reinstatement 








UNDER REGULATIGN 
FOR REINSTATEMENY 
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because of a lapse of more than eighteen months from the date of dis- 


missal to the date of request for reinstatement under the policy laid 
down by the Attorney General. The Commission approved recommen- 
dation that the appeal be denied. 


[Filed March 18, 1957] 
ORDER 

This cause having been heard on motions of plaintiff and defen- 
dants for summary judgment; and it appearing that Diaintitts claim is 
barred by laches; | 

NOW, THEREFORE, it is hereby ordered that plaintiffs’ motion 
for summary judgment be and it is hereby denied; that defendant's 
motion for summary judgment be and it hereby is ranted and that the 
complaint be dismissed. 


/s/ Dena Pine 
District Judge 


March 18, 1957 
Seen: 


/s/ Gerhard P. Van Arkel 
Attorney for Plaintiff 


[Filed April 15, 1957] 

NOTICE OF APPEAL . 

Notice is hereby given this 12th day of April, 1957, that plaintiff 
Warren Bernabei hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 18th day of March, 1957 in favor of defendants against said plaintiff. 


/s/ Gerhard P. Van Arkel 
Attorney for Plaintiff. 


The Clerk will please send a copy of this Notice of Appeal to each of the 
following: 
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U. S. District Attorney 

U. S. Department of Justice 

Mr. Arthur E. Summerfield, Postmaster General of the 
United States, Washington, D. C. 

Mr. Philip Young, Mr. George M. Moore and 

Mr. Frederick J. Lawton, U.S. Civil Service 
Commissioners, Washington, D. C. 


67 [Filed April 24, 1957] 
3 PLAINTIFF -A PPE LLANT'S DESIGNATION OF RECORD 

The Plaintiff-appellant hereby designates for the record on appeal 
in the above-entitled action the following: 

1. The complaint herein, together with all exhibits thereto 
(plaintiff's 1 through 14), filed October 24, 1956. 

2. The defendants’ answer thereto, filed December 27, 1956. 

3. Plaintiff's motion for summary judgment, filed January 25, 
1957. 

4. Defendants’ motion for summary judgment, filed February 
26, 1957. 

5. Order of Judge Pine of March 18, 1957, denying plaintiff's 
motion for summary judgment and granting defendants’ motion for 
summary judgment. 

6. Notice of appeal, filed April 15, 1957. 

Respectfully submitted, 


/s/ Gerhard P. Van Arkel 

1701 K Street, N. W. 

Washington 6, D. C. 

Attorney for Plaintiff. 
68 | [CERTIFICATE OF SERVICE] 
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[Filed April 25, 1957] 
DE FENDANTS-APPELLEES' 
CROSS DESIGNATION OF RECORD _ 
The defendants-appellees hereby cross designate for the record 
On appeal in the above entitled action the following additional material: 
1. The Affidavit of S. V. Gilligan attached to defendants' Motion 
for Summary Judgment filed February 26, 1957. 
2. Certified copy of Minute 4 of September 19, 1956 attached as 
an exhibit to defendants’ Motion for Summary Judgment filed February 
26, 1957. : 


Respectfully subm itted, 


/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Donald B. MacGuineas 
Attorney, Department of Justice 


/s/ Beatrice M. Rosenhain 
Attorney, Department of Justice 


Attorneys for Defendants-Appellees 


[CERTIFICATE OF SERVICE ] 
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QUESTION PRESENTED 


Whether a dismissed postal clerk’s claim for reinstate- 
ment is barred by laches where he delayed two and one- 
half years in filing an action while allegedly awaiting, 
without the Government’s knowledge, the outcome of 
similar pending litigation, and where reinstatement would 
result in the government’s paying back salary for work 
not performed. 
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1 Appellant’s assertion that he is a veterans’ preference eligible 
has no support in the record. 


In THE | 
United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,877 


WakrREN BERNABEI, APPELLANT 
v. | 


ArtHuR E. SUMMERFIELD, ET AL., APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant brings this action against the Postmaster 
General and the members of the Civil Service Commis- 
sion for reinstatement to his former position as a postal 
clerk in the United States Post Office at Boston, Massa- 
chusetts.* 

On October 14, 1953, appellant was suspended from 
duty without pay on the ground that his continued em- 
ployment was not clearly consistent with the interest of 
national security (J.A. 2, 23). On October 20, 1953, 
appellant received a letter signed by the Personnel Se- 
curity Officer of the Post Office Department, pursuant 
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to Executive Order 10450 (April 29, 1953, 18 F.R. 2489), 
charging that appellant’s retention in employment was not 
clearly consistent with the national security in that he 
was a Communist sympathizer who had accepted and 
advocated the aims and purposes of the Communist Party 
and Communist front organizations; that he had sub- 
scribed to the “Worker”, the Sunday edition of the Com- 
munist Party newspaper, and to Communist front pub- 
lications; that he had given financial contributions to 
Communist front organizations; and that he had asso- 
ciated with persons known to be Communists or Com- 
munist sympathizers (J.A. 9-11). Appellant filed an an- 
swer to the charges against him on November 5, 1953 
(J.A. 2, 23). On December 18, 1953 appellant’s counsel 
solicited the support of the Civil Service Commission “in 
order to assure that his rights are protected.” (J.A. 
11-12). On December 30, 1953, the Regional Director of 
the First Civil Service Region informed appellant’s coun- 
sel that his only appeal was to the Post Office Depart- 
ment (J.A. 12). This ruling was confirmed by the Civil 
Service Commission on January 18, 1954 (J.A. 13). 

After a hearing before -the Post Office Security Hear- 
ing Board, appellant was notified by the Postmaster 
General on March 16, 1954, of his removal, effective im- 
mediately, from his position, for the reasons specified in 
the letter of charges (J.A. 3, 14). 

Shortly thereafter appellant, through his attorney, re- 
quested the Postmaster General to reinstate him, on the 
grounds that at the hearing no derogatory information 
against him had been developed; that he had no access 
to security information; and that he had no opportunity 
to commit acts adversely affecting national security (J.A. 
15). On May 5, 1954, the Personnel Security Officer of 
the Post Office Department notified appellant that the 
opportunity afforded him to refute the charges and have 
his case heard before a hearing board “exhausted all 
recourse open to him,” as “the decision of the Postmaster 
General is final.” (J.A. 16). Appellant was further ad- 
vised in this letter that there was no provision under 
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Executive Order 10450 (18 F.R. 2489) or the Act of 
August 26, 1950 (64 Stat. 476, 5 U.S.C. 22-1) for any 
appeal. 

In May 1954 appellant applied to the President of the 
United States “to review his case” (J.A. 17). This re- 
quest was referred to the Post Office Department, which 
again reviewed the record and reaffirmed its original 
decision (J.A. 18, 19). Thereafter appellant requested 
the intervention of a Congresswoman, to whom the Post- 
master General wrote, on December 30, 1954, that after 
further consideration of the facts he could not justifiably 
alter his decision dismissing appellant from the postal 
service (J.A. 19). 

Appellant made no subsequent efforts to seek reinstate- 
ment until August 3, 1956, when, through counsel, he re- 
quested reinstatement under the decision of the Supreme 
Court in Cole v. Young, 351 U.S. 536 (J.A. 20). 

On August 8, 1956, appellant “appealed” to the First 
Civil Service Region his dismissal in March 1954 (J.A. 
6, 24). He was informed by the Civil Service Commis- 
sion that his “appeal” was being referred to the Post 
Office Department (J.A. 6, 24). 

On August 28, 1956, the Acting Postmaster General de- 
nied appellant’s request of August 3, 1956, for reinstate- 
ment, stating: ) 


Mr. Bernabei was separated from his position on 
March 17, 1954, and in the twenty-eight months inter- 
vening up to your letter of August 3, neglected to 
pursue his claim for reinstatement through appro- 
priate court proceedings. In view of this delay, it 
is the opinion of this Department that he has been 
guilty of laches in pursuing his case (J.A. 21-22). 


On August 31, 1956, appellant “petitioned” the Civil 
Service Commissioners to hear his “appeal under Section 
14 of the Veterans’ Preference Act” (J.A. 6, 24). The 
Commission, “upon careful consideration of the petitions 
[of appellant and another removed employee] and the 
memoranda accompanying them ... approved recom- 
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mendation that the appeals be denied”, and so informed 
appellants’ counsel on September 17, 1956 (J.A. 22, 39, 
40). 

Appellant, if reinstated, would be entitled to back pay 
in the sum of $12,095.53 as of February 8, 1957, less the 
amount of his earnings, if any, since his dismissal (J.A. 
38). 

This suit was filed October 24, 1956 (J.A. 1). Ap- 
pellees filed an answer pleading laches (J.A. 25). Cross 
motions for summary judgment were filed with support- 
ing affidavits (J.A. 26-40). District Judge Pine entered 
an order granting appellees’ motion on the ground of 
laches, denying appellant’s motion, and dismissing the 
complaint (J.A. 41). 


SUMMARY OF ARGUMENT 


This action for reinstatement and back pay by a 


former postal clerk was correctly dismissed on the ground 
of laches. Appellant delayed two and one-half years 
after his final dismissal before filing suit. This Court 
has consistently held that comparable delays constitute 
laches where, as here, the Government is prejudiced by 
an accumulated claim for back pay for services not per- 
formed and where reinstatement would disrupt the or- 
ganization of the Post Office. 

Appellant’s delay is not excused by his uncommuni- 
cated determination to await the outcome of the then 
pending Cole v. Young litigation. Appellant was in the 
same legal position as Cole and should have been as 
diligent. Nor may appellant avoid the bar of his own 
delay in bringing suit by his two-year delay in appealing 
to the Civil Service Commission. 
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ARGUMENT 


Appellant’s Claim Is Barred by Laches 


Appellant’s suit for reinstatement to government serv- 
ice was filed two and a half years after his final dismissal 
on March 16, 1954. The Supreme Court and this Court 
have repeatedly held that comparable delays in initiating 
reinstatement suits constitute laches so as to bar a claim 
for reinstatement. United States ex rel Arant v. Lane, 
249 U.S. 367; Nicholas v. United States, 257 U.S. 71; 
Morris v. United States, 257 U.S. 77; Drown v. Higley, 
— U.S. App. D.C. —, 244 F. 2d 774; O’Connor v. Sum- 
merfield, 99 U.S. App. D.C. 249, 239 F. 2d 69; Haas v. 
Overholser, 96 U.S. App. D.C. 22, 223 F. 2d 314; Wum- 
derle v. Kimball, 91 U.S. App. D.C. 394, 201 F. 2d 707; 
Baxter v. Pace, 89 U.S. App. D.C. 392, 192 F. 2d 35; 
Caswell v. Morgenthau, 69 App. D.C. 15, 98 F. 2d 296, 
cert. den. 305 U.S. 596. 

In United States ex rel Arant v. Lane, supra, where 
the employee had delayed filing suit for almost two years 
after his dismissal, the Supreme Court said: 


When a public official is unlawfully removed from 
office, whether from disregard of the law by his 
superior or from mistake as to the facts of his case, 
obvious considerations of public policy make it of 
first importance that he should promptly take the 
action requisite to effectively assert his rights, to 
the end that if his contention be justified, the govern- 
ment service may be disturbed as little as possible, 
and that two salaries shall not be paid for a single 
service. 

Under circumstances which rendered his return to 
the service impossible, except under the order of a 
court, the relator did nothing to effectively assert 
his claim for reinstatement to office for almost two 
years. Such a long delay must necessarily result in 
changes in the branch of the service to which he was 
attached, and in such an accumulation of unearned 
salary that, when unexplained, the manifest inequity 
which would result from reinstating him renders the 
application of the doctrine of laches to his case pe- 
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culiarly appropriate in the interests of justice and 
sound public policy. 

Despite the fact that more than two and one-half years 
elapsed between appellant’s dismissal and the filing of 
this action, he argues that the doctrine of laches does 
not apply to him. Essentially, appellant contends that 
he was excused from promptly seeking judicial relief 
after his dismissal because the Cole v. Young litigation, 
involving the same legal issue, was being concurrently 
pursued. In appellant’s view, this permitted him to re- 
main silent while progressively accumulating back pay 
for services not performed, and then, after another more 
diligent employee had apparently clarified his rights, to 
demand immediate reinstatement and compensation. We 
submit that this has never been the law in the federal 
courts. On the contrary, delay pending clarification of 
law is excusable only when a statute bars assertion of a 
cause of action. Gardner v. Panama Ry. Co., 342 U.S. 29; 
Cohen v. Hearst Magazines, 42 CCPA 836, 220 F. 2d 763, 
765. The state court cases cited by appellant (Brief, 
pages 8-9) to support his contention that he was not re- 
quired to file suit while Cole v. Young was being litigated 
are not controlling in the light of these decisions. Fur- 
thermore, they are distinguishable because there the em- 
ployers acquiesced in the employees’ waiting on the out- 
come of a test case before bringing their own suits. No 
such acquiescence is shown here. 

Kaufman v. United States, 111 C. Cls. 91, 93 F. Supp. 
1019, relied on by appellant, is distinguishable because 
there the employee was offered reinstatement by the 
agency, he made no claim for back pay subsequent to the 
reinstatement offer, and he delayed only five months in 
filing suit after the reinstatement offer was made. Fur- 
thermore that decision does not even mention the many 
laches decisions of this Court and the Supreme Court 
cited at page 5, supra. 

Gurley v. Wilson, 99 U.S. App. D.C. 336, 239 F. 2d 
957, is inapplicable because the employee there did not 
claim back pay, so there was no showing of prejudice 
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to the Government. Here, on the other hand, appellant 
seeks reinstatement with “full back pay” (J.A. 8). As 
of February 8, 1957, this sum amounted to $12,095.53 
(J.A. 38). Although the court below has no jurisdiction 
to grant a judgment for this amount (28 U.S.C. 1346(d)), 
the effect of an order for reinstatement would be to 
compel its payment. See Comptroller General’s decision, 
B-129169, 36 Comp. Gen. 225. This substantial back pay 
claim constitutes exactly the kind of prejudice to which 
the Supreme Court referred in its decision in United 
States ex rel Arant v. Lane, supra, and which appears 
to underlie this Court’s decision in O’Connor v. Summer- 
field, 99 U.S. App. D.C. 249, 239 F. 2d 69 (two and one- 
half years delay). 

Moreover, the Post Office Department had no way of 
knowing that appellant was awaiting the outcome of 
Cole v. Young, before asserting his own claim to reinstate- 
ment. Appellant never so advised the department. His 
last communication from the Postmaster General about 
his case was dated August 6, 1954 (J.A. 18). Appellant 
did not communicate again with the Postmaster General 
until August 3, 1956 (J.A. 20), two years later. Thus, 
appellant remained silent while accumulating a claim for 
work not performed. Further, the job organization and 
promotion opportunities of other employees at the Boston 
Post Office would be affected if appellant were reinstated 
now (J.A. 38). These are elements of prejudice deemed 
decisive in United States ex rel Arant v. Lane, supra. 
Timely filing of suit by appellant would have put the 
Post Office Department on notice that any action taken 
during pendency of the litigation was at its own peril. 

Appellant’s statement (Brief, p. 11) that “no remedy 
existed” until the Supreme Court decided Cole v. Young 
is simply not so. The same remedy that Cole pursued; 
ie., a prompt suit in the court below was equally avail- 
able to appellant. Appellant’s contention (Brief, page 
16) that he could not bring suit until the exhaustion of 
his administrative remedy before the Civil Service Com- 
mission, by the Commission’s denial of his Veterans’ 
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Preference Act appeal, is clearly unsound. The policy 
embodied in the defense of laches cannot be circumvented 
by permitting an employee to delay indefinitely his resort 
to the Civil Service Commission and thereafter be free 
to bring suit. Elchibegoff v. Dulles, 95 U.S. App. D.C. 
362, 222 F. 2d 53. Cole appealed to the Civil Service 
Commission the day after the agency head denied his 
request for reconsideration of his dismissal (Cole v. 
Young, Appeal No. 12,526, J.A. 32, 33). Appellant could 
have been as diligent. 

To escape the consequences of his own delay, appellant 
argues (Brief, pp. 12-17) that his complaint is not ad- 
dressed primarily to his dismissal in 1954, but to the 
Commission’s denial of his Veterans’ Preference Act 
appeal after the decision in Cole v. Young (J.A. 22, 40). 
As we understand it, his contention is that the Commis- 
sion failed to exercise its discretion as to whether or 
not it would entertain his appeal from a dismissal two 
and one-half years previously because the Commission 
considered itself bound by a memorandum from the At- 
torney General to the heads of all departments and agen- 
cies which suggested that claims for reinstatement and 
back pay under Cole v. Young be granted “unless there 
was a lapse of more than 18 months during which the 
former employee can be shown to have acquiesced in all 
respects in the action taken.” (J.A. 32-5) 

There is neither factual nor legal basis for appellant’s 
speculation that the Commission did not exercise its dis- 
cretion as to whether it would entertain appellant’s late 
appeal after Cole v. Young. The Commission’s regula- 
tions provide that a Veterans’ Preference Act appeal must 
be taken not later than ten days after “adverse action 
has been effected” but that the Commission may, in its 
discretion, extend the ten day limit if the employee shows 
that “circumstances beyond his control prevented him 
from filing an appeal within the prescribed time limit.” 
5 C.F.R. (1949 ed., 1957 cum. pock. supp.) § 22.302. 

The Attorney General’s memorandum was merely, as 
appellant agrees (Brief, p. 15, footnote 11), an exercise 
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of the Attorney General’s statutory obligation to furnish 
legal advice to the Executive Branch. 5 U.S.C. 306. It 
is addressed to the heads of all departments and agencies 
which act as employers and not to the Civil Service 
Commission in its adjudicatory capacity. Further, as 
the memorandum’s terms indicate (J.A. 34), it was not 
framed as a binding directive but as a suggested course 
of agency action under the Supreme Court’s decision in 
Cole v. Young. 

As appellant concedes (Brief, p. 14), the Commission’s 
notification to him of its decision denying his “appeal” 
does not state that the Commission declined to exercise 
its discretion (J.A. 22). That letter, as well as the min- 
ute entry of the Commission’s decision (J.A. 40), merely 
states that appellant’s appeal was “denied.” For all 
that appears from the record, the Commission may have 
denied appellant’s appeal on the ground that appellant 
had not made a sufficient showing to move the Commis- 
sion to exercise its discretion to extend the ten day limi- 
tation on Veterans’ Preference Act appeals to two and 
one-half years, or even on the ground that it was not 
satisfied that appellant had veterans’ preference status. 

Section 9.106(d) of the Commission’s regulations? 
states that the Commission has no authority to investi- 
gate a termination under the Act of August 26, 1950, 
“when it is alleged that the agency failed to follow the 
procedure prescribed in the law” (5 C.F.R. (1949 ed., 1957 
cum. pock. supp.) §9.106(d)). This is relied on by ap- 
pellant as demonstrating the Commission’s view that it 
had no jurisdiction to entertain his untimely Veterans’ 
Preference Act appeal. 

In the first place, Section 9.106(d) deals not with em- 
‘ployees’ appeals to the Commission under the Veterans’ 
Preference Act* but rather with the circumstances under 





2 This is miscited in appellant’s brief as Section 9.106(b) (4). 

3 Such appeals are covered by Part 22 of the Commission’s regu- 
lations, specifically sections 22.301-22.607. 5 C.F.R. (1949 ed., 
1957 cum. pock. supp.) §§ 22.301-22.607) 
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which the Commission will initiate independent investi- 
gations of employee removals. In the second place, Sec- 
tion 9.106(d) by its own terms does not disclaim any au- 
thority of the Commission to entertain employee appeals 
under the Veterans’ Preference Act. It merely disclaims 
any authority of the Commission to investigate a termi- 
nation where it is alleged that the agency failed to follow 
the procedure prescribed by the Act of August 26, 1950. 
That disclaimer is proper, since that Act makes the agency 
head’s decision “conclusive and final” (5 U.S.C. 22-1). 

The affidavit of appellant’s counsel (J.A. 26-32) is 
merely an argumentative conclusion that the Commission 
considered that it had no jurisdiction to entertain appel- 
lant’s Veterans’ Preference Act appeal. It is of no pro- 
bative value since it does not comply with the require- 
ment of Rule 56(e), F.R.C.P., that “affidavits shall be 
made on personal knowledge, shall set forth such facts 
as would be admissible in evidence, and shall show af- 
firmatively that the affiant is competent to testify to the 
matters stated therein.” See Jameson v. Jameson, 85 
U.S. App. D.C. 176, 176 F. 2d 58; United States v. Britten, 
161 F. 2d 921, 927-8 (C.A. 3); Person v. United States, 
112 F. 2d 1 (C.A. 8). 

Shintaro Miyagi v. Brownell, 97 U.S. App. D.C. 18, 
227 F. 2d 33, is imapplicable. That case came before 
this Court on appeal from the granting of a motion to 
dismiss a complaint which alleged that the Attorney Gen- 
eral had not exercised the discretion vested in him under 
the applicable statute. Here, the complaint makes no 
such allegation. If appellant wished to establish that 
the Commissioners had failed to exercise their discretion 
to grant or deny his untimely appeal, he should have 
made requests for admissions or taken their depositions. 

If appellant had wished to assert his rights (assum- 
ing he had any) under Section 14 of the Veterans’ Pref- 
erence Act, he should have filed an appeal with the Com- 
mission within ten days of his dismissal; and if the 
Commission had then refused to entertain jurisdiction of 
his appeal, he could have promptly brought action to 
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mandamus the Commission to do so. He is just as much 
guilty of laches in that respect as he is with respect to 
his unwarranted delay in bringing the present action. 

Finally, appellant’s contention that the Commission re- 
fused to take jurisdiction of his Veterans’ Preference Act 
appeal is irrelevant here, for he did not ask the court 
below and does not ask this Court to direct the Com- 
mission to exercise now its discretion as to whether or 
not it will entertain his untimely appeal. 


CONCLUSION 


The judgment of the District Court should be affirmed 
on the ground of laches. 


Respectfully submitted, 


GEORGE COCHRAN DOUB 
Assistant Attorney General 
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United States Attorney 
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